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Philippines

Perseverance Amidst Persecution

Danilo Reyes

THE %
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PHILIPPINES
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Human Rights activists hold up photos of their slain colleagues and the UN Human Rights Committee decision finding the
state guilty of violating the right to life; at a press conference on November 24. (L-R) Eden Marcellana's 12-year-old daughter
Dana, Eden'’s sister Helen Mercado, Karapatan Sec Gen Marie Hilao-Enriquez and legal counsel Edre Olalia.

n recent times, the Filipino people have
Isuffered terrible loss to life, limb and
their sanity, due to the renewed conflict in
parts of Mindanao. Their faith is gradually
fading; and they wonder whether there
will ever be a way out of the seemingly
never-ending cycle of violence that has

repeatedly engulfed them.

While most victims of violence and

atrocities have already lost hope of

obtaining any kind of redress or remedy,
a few others continue to cling on to an all
but fleeting belief that real change is not
impossible. They force themselves into
believing that something could still be

achieved, even amidst adversity.

These ‘hopefuls” are a few human rights
activists and lawyers. Despite extensive
propaganda to discredit and sow hatred

on them, both by the government and

(Photo: Karapatan)

journalists among mainstream media—
who are being used or have allowed
themselves to be used by the government
—they carry on their struggle for a
better tomorrow. Indeed, their courage
and resilience in such dismal times is

sometimes hard to fathom.

The international community including
international and regional NGOs may

have done their bit, through fact finding
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missions to the country and other means,
to influence public opinion and pave
the way for a decline in extrajudicial
killings. However, it is these hopefuls—
the lawyers and the activists—who
unknown to many, keep the issues alive
and continue the struggle on the ground.
They engage in their daily work and do
what they can, to obtain remedy through

a fragile and failing justice system.

They interview victims and document
abuses; they provide legal aid, file
complaints and fight court cases on
behalf of the victims and their families.
Eventually, they are hoping that those
responsible for violating their rights
would eventually be held accountable.
They pour all their energies and resources
into what they believe in, despite the
meagre results they know, they are likely

to obtain.

Remaining sane

Not unlike people under other oppressive
regimes, they know that to remain
sane and act rationally in the midst of
insanity is perhaps the greatest struggle
enlightened persons have to deal with. If
these lawyers and their clients had lost
hope, or lost trust in the administration
of justice in the country, they would not
even bother complaining about their
grievances. This is especially so, since
the majority of victims have long ago,

stopped bothering anyway:.

The loss of hope of the majority of
ordinary folk has in fact resulted in
a terrible cycle of violence; and has
cemented impunity. It is high time, the
police, prosecution and judiciary realize
it is the recognition of and faith in the
system by this ‘hopeful few’ that makes

their institutions still relevant in the

scheme of things. Thus, to heap wrath,
exploit and abuse those who still hold on
to the belief in these institutions, is to but
speedily gallop towards the destruction
and irrelevance of the entire justice

system.

These human rights activists and lawyers
have faced their worst fear and overcome
it; or else they have made a conscious
decision to continue, despite it. They
are continuing to help the needy; they
are picking up when others are killed or
have left off; and they remain sane while
speaking out and working against the
madness that surrounds them. The choice
in life they have made is a wonderful

example in human endurance.

Against almost all odds, families of victims
of extrajudicial killings are carrying on
filing complaints knowing it takes years,
if not forever, to get someone responsible
prosecuted. Human rights activists are
providing invaluable assistance to do so;
while the lawyers are representing them
in court, urging them forward to seek
remedy in a court of law, and within the
constraints of the laws of the land—not

any where else.

All these people are striving so hard,
not because they have no choice or no
other way out. To even assume so, is
insulting to their courage, resilience
and determination. Instead, I prefer to
think of this as the revival of courage,
determination and compassion shown
by our early revolutionaries who fought
against the colonizers—from Spanish,
British, Americans and Japanese

regimes.

Today, these qualities are epitomized by
a small group of ordinary people, whose

faces, names and life stories most of us do

not know, or forget with the passing of

time. Let us take one example:

Remigio Saladero

On October 23, the police arbitrarily
arrested labour lawyer Remigio Saladero
Jr., a member of a labour organization
providing legal aid. He was arrested on
dubious charges of murder. Like most
of his fellow accused, Mr. Saladero was
never informed nor knew the charges
against him, until after his arrest. His
arrest illustrates the hazards of being
a member of the legal profession and

practicing law in the country.

Mr. Saladero was charged with murder
allegedly for having involved in an
ambush on March 3, 2006 in Puerto
Galera, Oriental Mindoro, together with
several other human rights and labour
activists working in the southern part
of Manila. According to court records,
Mr. Saladero as well as the other 70
odd accused had been thus identified
as involved on the testimony of a sole
witness. This fact itself gives rise to some
serious questions about the accuracy and

credibility of the evidence against them.

Apart from the threats of extrajudicial
killings, enforced disappearances, false
charges and continued overt surveillance,
individual legal professionals and HR
activists are subjected to in the course of
performing their professional duties, Mr.
Saladero's arrest illustrates also the threat
to the legal profession as a whole. The
system which once dispensed impartial
justice and to which they could go to as
a final resort, has now caused their own

suffering.

But despite this, Mr. Saladero's friends

and colleagues in the legal fraternity as

Human Rights SOLIDARITY
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well as those of the other activists unfairly
charged are rallying around them; they
are readying themselves to defend the
accused in court; they are providing other
types of assistance and the morale to fight

for justice.

Despite the incomprehensible insanity of
being hauled up in court on such flimsy
evidence, they have resorted to the justice
system and their actions remain within
the law. Even now, they are hoping that
justice will prevail and they will be
exonerated from the fabricated charges

against them.

To see human rights activists and lawyers
forced to defend themselves in court
against questionable allegations speaks
volumes about the intolerance and
injustice engrained in the system itself.

They have been the victims of the worst

forms of atrocities in the past; and they
are being repeatedly victimized while

those responsible remain at large.

And there are many others: Felidito
Dacut of Tacloban City; Norman Bocar of
Borongan, Samar; Gil Gojol of Sorsogon—
all lawyers—have been killed while
dozens of others have faced threats to
their lives as consequences of diligently
engaging in their daily work. However,
few if any perpetrators have been

apprehended, charged or convicted.

If not for the HR activists and lawyers
who remain committed to obtaining legal
remedy and redress, despite the risks they
face from the same institutions of justice
they strive to preserve—the institutional
structures might very well have collapsed.
This incredible scenario deserves in-

depth reflection, not only by the legal and

human rights spheres, but by people from

all walks of life in our society.

It is no longer only about the problems
faced by activists and lawyers; but it
raises serious questions to all Filipinos
too—in our homes, our workplaces and

our law schools.

What is happening in our society today?
Is this the type of society that we want
our children to grow up in? Is this a type
of criminal justice system that aspiring
lawyers desire to serve when they begin
their practice? This is no longer a legal
or moral question, but a question of

contempt of the very fabric of our society.

But first, we need to rid ourselves of the
complacency that everything is in its
place; and working—when it is clearly

not.

UN-HRC Speaks Out:
Slain Activists Vindicated

The verdict is out. More than two years after the families of slain human rights defenders Eden Marcellana and Eddie
Gumanoy filed a complaint against the Philippine’s government, a UN body has ruled that the government was guilty of
violating the right to life of the said human rights defenders and was negligent in providing an effective remedy.

The UN Human Rights Committee—the UN treaty body monitoring the States parties' compliance to the International
Covenant on Civil and Political Rights (ICCPR), said that “it is of the view that the facts as found by the Committee reveal
violations by the Philippines of article 2, paragraph 3 (the right of violated persons to effective remedies and the State
ensuring that such remedies are provided and enforced); article 6, paragraph 1 (the right to life of every person); and
article 9, paragraph 1 (the right to liberty and security of persons) of the Covenant."

Dana Marcellana, one of Eden's daughters, sadly said that, "We welcome the UN decision but we are also very much
worried about my father's safety as he is facing the possibility of arrest. We have lost our mother; we don't like to lose our
father, too." Orly Marcellana is among the 72 listed in the fabricated charges.

The rights group Karapatan deplored the serious threat foisted by state security forces and their agents against human
rights defenders and journalists and called on the public to support the impeachment proceedings against Arroyo for
presiding over human rights violations.

(Courtesy Karapatan)
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Prosecution Is Not A Political Tool

Asian Human Rights Commission

he arrest and subsequent detention
Tof four activists, including a labour
lawyer, on separate occasions in October
and November of this year raised
serious questions regarding how public
prosecutors function in the Philippines.
The irregularities in the filing charges in
court and the manner in which they are
dealing with cases raises the question:
Do they adhere to procedure or they

have become a political tool?

The prosecutors have a huge
responsibility, not only in prosecuting
criminal offences or of violation of laws,
but also upon the accused whom they
are prosecuting. The stringent rules
stipulated in the Philippines's Revised
Rules of Criminal Procedure, particularly
with regard to Rule 110, which
prosecutors are obliged to adhere to on
matters involving criminal prosecution,
are not merely a set of rules as to how
cases should be filed in court. They also
state the rights of the accused and the

form of legal protection available.

The promulgation of these rules
is to ensure that anyone accused
of committing a crime is laid with
criminal charges that are based on
factual evidence. It is the duty of the
prosecutors to ensure "probable cause”
as the security and the liberty of persons
accused is at stake. This is apart from the
prosecutor’s primary role of prosecuting

the crimes committed. Their role is to

Remigio Saladero Jr: Daring to go
where few others would. (Photo: http://
wordpress.com)

balance the supremacy of the law while
ensuring respect to the rights of the
accused. They are not adversaries of the

accused.

It has been widely held that a person
charged for a crime should be properly
informed of the nature of the offences.
Also, his participation in the commission
of the crime—directly or otherwise—and
the merit of allegations, must be laid on
factual evidences to satisfy "sufficient
ground" to hold a person for trial. The
prosecutor should not be an adversary
of the person charged, as it has become
widely perceived these days. They must
also act according to the rules. Their

actions must be justifiable.

However, when the police forcibly
took labour lawyer Remigio Saladero
Jr., a member of the Pro-Labour Legal

Assistance Centre (PLACE), into custody

from his house in Antipolo City on
October 23, he never knew that he had
been charged until the police arrested
him. He also had no idea of the nature of
the charges laid against him. He briefly
disappeared after the police refused him
permission to contact his family and
his arrest also illustrated the manner
of arrest by the police; arbitrary and

irregular.

The warrant of arrest shown to him
was in connection with a murder case
that took place in March 2006 in Puerto
Galera, Mindoro Oriental. The warrant
that was shown to Mr. Saladero bore
a name and address different from
his own. In these circumstances, Mr.
Saladero had been obviously deprived
of any means to defend himself. Even
if the person in the warrant was him,
but with the wrong postal address he
would still not be able to learn about the
charges to defend himself or to reply to
the allegations in his defense. In fact, he

never received a subpoena.

Apart from the murder charges, Mr.
Saladero was also being accused with
the crimes of arson and conspiracy to
commit rebellion, in connection with an
incident in Lemery, Batangas in August
2 this year. This involved the burning
of a cell site owned by Globe Telecom,
a telecommunication company. In this
case, Mr. Saladero was charged together

with 27 other known activists in the area.
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Two of Mr. Saladero's co-accused,
namely Romeo Aguilar, the coordinator
of Katipunang Damayan ng Mahihirap
(Kadamay); and Rogelio Galit, the
spokesperson of Katipunan ng mga
Magbubukid sa Kabite (Kamagsasaka-
Ka), are unwell and suffer from diabetes.
Messrs. Aguilar and Galit were charged
with arson and murder respectively. As
to how the prosecutors have been able
to establish the sufficient ground and
probable cause that they are involved in
the crime once again requires rational

explanation.

Mr. Aguilar was in his wheelchair
when he came out in public to give an
interview to the media in late October
and he denied that he took part in the
burning of the cell site. He said he was
confined at the hospital the same day the
arson allegedly took place. At the time he
was suffering from swollen feet due to

diabetes.

When the police arrested Mr. Galit from
his house in Silang, Cavite, on November
3, he was reportedly bedridden. His leg
required amputation due to diabetes, and
this was scheduled in the coming days.
They are part of the reported 72 people,
30 of whom are activists and leaders of
progressive organizations, charged with

murder cases for the March 2006 incident.

The allegation put forward against these
persons and the stories of some of the
accused raised serious questions as to
how prosecutors are able to determine
elements of crime; and how they have
substantiated the factual evidence of the
involvement of these persons, directly or

otherwise in these crimes.

Today, observers have perceived that
prosecutors act as accomplices of
the police in the filing of fabricated
charges in court, their judgment and
reasoning are incomprehensible. They
are thus neglecting and are abusing their
authority. The costly price of this abuse
and their complicity to being used as a de
facto political tool is the security, life and

liberty of those persons falsely accused.

The profile of these persons charged and
those subject to arrest, affiliation and
background of their work, illustrates the
continued pattern of targeted attacks

against the activists in the country.
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Rights activists locked up

The use of the prosecution service, by
way of filing highly questionable and
incomprehensible charges in court,
has increased although extrajudicial
killings have sharply dropped there.
This illustrates the de facto use of the
prosecution system against those critical

of the government.

The plight of these activists and their
colleagues—who are forced to endure
trial in questionable charges or even to
go in hiding—illustrates the complete
contradiction to how a prosecution
service should function. It has become an

adversary of the accused.

(Photo: Task Force Mapalad-TFM)
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Needed: Rule Of Law,
Not Rule Of Gun

Danilo Reyes

A group of civilians, in Mindanao, the Philippines, brandishing their newly acquired weapons

ith renewed conflict in central

Mindanao following a failed peace
deal between the Philippine government
and local Muslim separatists, the
government has again stressed the need
to arm civilians to protect their lives and
communities. Predictably, this has led to
some terrible outcomes.

A recent shooting incident involving
two village officials, killing one, depicts
the stark reality that when people
carry firearms without any notion of
responsibility, it results in abuse, if not
death.

Even before 52-year-old Neptali Aracena,
a village secretary in the province of North
Cotabato, was murdered, he knew he

had been targeted to be killed. Sensing
the threat to his life, Mr. Aracena carried
a pistol and took other precautionary

measures.

The question of where and how he got
his firearm has not been answered thus
far. Village secretaries should not have
guns. What risk is there in performing the
duties of a village secretary? In this part of
Mindanao, however, the roles of civilian

officials and security forces overlap.

Consequently, regulating firearms is
meaningless. Not only can civilians or
elected officials obtain firearms illegally,
the government also has a policy to arm

civilians.

(Photo: Al Jazeera.net)

The other protagonist in the recent
shooting in central Mindanao was the chief
of a nearby village, Erlando Pacite. The
conflict began when the latter’s son, whom
Mr. Aracena and a village watchman had
held in custody earlier over a complaint of
battery, claimed they had him beaten.

In a society where law and order exists,
Mr. Pacite, being an elected official and
agent of the state, should have allowed
the law to run its course. He should
have inquired why his son was held and
whether his claims were true.

An elected official’s responsibility is to
his constituents, not his family members.
However, in reality, elected positions
have been abused and used to protect the

W Human Rights SOLIDARITY
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official’s own interests—in this case, his

family.

This abuse of power is what occurred in
Mr. Pacite’s case, for he ruled by the barrel
of a gun. Instead of letting the police
investigate his son’s alleged crime and the
alleged beating by Neptali Aracena and
his fellow village watchman, he and his
son targeted Mr. Aracena for death.

Mr. Pacite’s action is obviously contrary
to that expected of an elected official in a
society that respects the law. Yet Mr. Pacite
had no qualms about seeking revenge
against those who aggrieved his son. Like
Mr. Aracena, Erlando Pacite also owned
a firearm. Again, it is unknown where he
obtained his pistol and what justified him
carrying it.

It was the firearm he used to shoot Mr.
Aracena in a crowded public market.
Before Mr. Aracena fell dead to the
ground, he also shot at Mr. Pacite with his
pistol, wounding him.

Since the shooting incident, there has
been no word that Erlando Pacite or his
son have been arrested or charged with
Mr. Aracena’s murder. Aracena’s family
members are not keen to take legal action
either; they simply want revenge. No one
has even asked why these two people
were carrying guns. Most people in this
area of Mindanao believe that officials
have permission to carry firearms.

Where do civilians get this permission
and where do they get the guns?

To obtain a firearm one must apply for
a permit from the Philippine National
Police and give a valid reason for doing
50, such as a threat to one’s life. The police
are supposed to evaluate the case and
decide whether or not to issue the permit.
Sometimes permits are issued to civilians
that the police and military claim are their
“assets.”

Whether or not a person is qualified or
fit to carry a firearm is decided solely
at the discretion of the issuing official.

Sometimes the permit comes with an
agreement to carry out certain duties
upon the orders of the police or military
officer issuing it. However, in reality,
anyone can be issued a gun permit
without performing any specific duty
under official supervision, according to
the official’s judgment.

In fact, before broadcast journalist Dennis
Cuesta was murdered in August this year
in General Santos City in Mindanao, local
police authorities had claimed he was
supposed to be issued a permit to carry
a firearm, as he was considered a police
asset. His papers were being processed
after Mr. Cuesta began receiving death
threats. Before he was issued these

documents, however, he was murdered.

The police had decided to let Mr. Cuesta
carry a gun for his own protection, instead
of providing him with police protection.
It is not uncommon for journalists in
Mindanao to carry firearms, with permits
signed by local police or military officials.
Apart from this dubious way of obtaining
a permit, there are other ways to obtain
firearms too.

In fact, the government has had a long-
standing policy of arming civilians
against insurgents and groups it considers

threats to internal security. When conflict

renewed in some parts of Mindanao this
year, the government publicly announced
the shipment of shotguns from Manila to
Mindanao for civilians, in particular for
the Civilian Volunteer Organization and
the newly created Police Auxiliaries. This
was based on the rationale that, by having
firearms, civilians would be able to defend
their communities.

The Police Auxiliaries are the police
counterpart of the military’s militia forces,
the Citizens Armed Force Geographical
Units, which have been operating under
the army’s command since 1987. Unlike
the militias, which are engaged in combat
operations with soldiers, these auxiliary
police are supposed to maintain law and
order in civilian communities. However,
they can engage in fighting if the situation
warrants it, according to their judgment.

Either way, it is easy for people to obtain
firearms and permits to carry them. With
the spread of loosely regulated firearms
on Mindanao, one can imagine the gravity
of the risk to which people are exposed,
in the face of a growing number of gun
holders.

The shootout between Messrs. Aracena
and Pacite is just one deadly example
in what is becoming the wild, wild
Philippines.

Another vigilante killing: Even children are not spared.
(Photo: Tambayan-Center for the Care of Abused Children, Inc.)
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Jirga Justice:
Getting Away With Murder

Baseer Naveed

Jirgas are court-like gatherings of tribal men which have been declared illegal by the superior courts in Pakistan
(Photo: www.dailylife.com)

everal months ago eight women, three
Sof them minors, were buried alive in
Balochistan, reportedly by the same men.
Those responsible were found to have
close ties with the provincial government
and to the police; and investigations into
the case have gone through a Kafkan

array of delays and setbacks.

In March this year, a 17-year-old girl in

Sindh province was pressurized by her

uncle to convince her parents to hand
over acres of farm land to him. When she
refused, the uncle and his accomplices
brought in her father and made him
watch as his daughter was mauled by a
pack of dogs and then shot to death. Two
months later, a Jirga was arranged in
which the dead girl was posthumously
declared ‘Kari’—that is, involved in
an illicit relationship. The murderers

were vindicated and a local man was

forced to confess to being the illicit lover
of the girl, and to pay Rs 400,000 as

compensation.

These brutal cases and the bungled
follow up is a good example of how
murder cases are dealt with in Pakistan’s
feudal north—especially those involving
women. In fact, the majority of the more
barbaric human rights violations making

their way out of Pakistan can be traced to

WL Human Rights SOLIDARITY



the Jirga, court-like gatherings of tribal
men which have been declared illegal by
the superior courts in Pakistan. This is in
fact an illustration of the government’s
ineptitude in combating two illegal
practices: Honour killings and Jirgas, the

tribal courts that order them.

More than 4,000 people have died in
Jirga sanctified murders over the last
six years and two thirds of them have
been women. Their deaths have often
been caused under the most barbaric of
circumstances. Many are charged with
having a relationship out of marriage, an
often fabricated claim, while others are
suspected of planning love marriages (in
opposition to the marriages planned by

their families).

However it is believed, that the main
reason behind these killings is property.
That is, as a way of resolving property
disputes—particularly by male family
members who resent losing property to

another family, through marriage.

In the feudal, fiercely patriarchal north,
women’s lives are worth little. It is a
matter of prestige to have more than one
wife, and young girls are often sold into
marriage to settle disputes. In one case,
under the orders of a Jirga and with the
knowledge and apparent acquiescence of
the police, three young girls aged 10, 12,
13, were handed over as compensation
to a man who claimed that their father
had slept with his wife. The complainant
had openly killed the wife, as he had his

previous wife.

Those that commit such ‘honour
crimes’ or ‘karo-kiri’ are supposed to
be punished with a life sentence, but
the true culprits are rarely punished.
Supported by tribal chiefs and traditional
Jirga law, the practice is increasing.

More people are being extrajudicially

murdered than ever before.

People’s representatives

In June 2006 a five member bench of
Supreme Court judges ordered police
in Kashmore, Sindh province to arrest
a PPP leader and national assembly
member, Mir Hazar Khan Bijarani, for
involvement in “Sangchatti’—offering
young girls as blood money. He was
accused, along with others, of offering a
total of five young girls as blood money

in two separate cases.

Most of the girls were under seven years
old. Police neglected to follow up on the
order and, after some time keeping his
head low, Mir Hazar Khan Bijarani has

become federal minister of Education.

This August, Balochistan Senator Sardar
Isarullah Zehri, along with Senator Jan
Mohammad Jamail—deputy chairman of
the Senate—chose to defend as custom,
Jirga-ordered 'honour killings' in his
province; the burying of three teenage
girls and two of their aunts alive. And
despite the fact that the case is yet to be
properly investigated, Mr. Zehri was

inducted as a minister of state.

Considering that many of those involved
in implementing Jirgas hold, or will
likely go on to hold, places in Pakistan’s
parliament, Dr Farzana Bari and Sarwar
Bari in a statement last month noted that
“many think that with such a misogynist
and criminal mindset of our public
representatives, what hope do we have
to survive as a nation and pull ourselves

out of multiple crises?”

The message sent by such appointments
is irreversibly damaging, both to
Pakistan's international reputation and
to the faith of its people in its system of

justice. The government has repeatedly

pledged to tackle illegal Jirgas and
honour killings, both deeply entrenched
problems, yet by placing men with
archaic beliefs and fundamentalists’
pasts within the system; it clearly has

little intention of doing so.

For the average Pakistani the message is
clear: Power is impunity. For the world,
it appears that the tribal and feudal
hierarchy is seeping back into power

once again.

The Jirga method

To appreciate the destructive, random
nature of the Jirga, its methods must be
looked at. In a tribal court, witnesses
and hearsay are the main forms of
evidence and a verdict often rests on the
reputation or power of a witness. Women
are considered sexually corrupt, and their
testimonies are never given any weight.
In fact, in Jirga proceedings women are

not allowed to participate.

During a session spectators tend to
gather, pick a side and heckle, putting
pressure on the decision makers.
Some spectators head to Jirgas for
entertainment and needless to say, the
most popular verdict may not always
be a just one; it is difficult to reconcile
justice with the will of an over-excited
mob. In many instances, superstition
also comes into play. In certain cases
defendants have been told to walk on hot
coals; if they feel and show no pain then

they are deemed to be innocent.

These are not conditions of a humane
or rational system, and yet it is one that

regularly deals out the death sentence.

The power of the Jirga has increased over
the years due to the failings in Pakistan’s
existing legal system. Judgments can take

years, even generations, and Pakistanis
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with small civil complaints often prefer
to take the swifter route through local
Jirgas because they have little faith in
the system. It is from here that the Jirga’s
advent into life and death judgments has

grown.

The likelihood of justice has become so
bad that a Jirga-issued death sentence
has become a way to resolve personal
and political vendettas and property
disputes. As aforementioned, this is
particularly resorted to by male family
members who resent losing property to
another family through the marriage of a

woman relative.

One of the main problems in combating
Jirgas is its defence under the umbrella
of custom. When the case of the eight
women who were buried alive came to
light, two Pakistani senators defended
the act as an example of Baloch tradition.
This word “tradition” conjures up
wholesome, age-old, culturally rich
practices that are under threat from
secular or western values. One obvious
question is whether the terms ‘tradition’
or ‘culture’ should apply to arbitrary,

extrajudicial killings.

Another would be to note that upon
Islam’s birth in 7AD the faith was a force
against the live burial of female babies—
common at that time. The Quran does not
support such murders. However, these
murders are committed in its name. The
justification of such murders in the name
of the Quran needs to be questioned and
exposed. Actual development of such
practices of murder have more to do with
property disputes and the very distortion
of the tribal practices themselves in order
to support injustices and discrimination

against women.

What takes place as Jirgas today are mob

trials, manipulated by the rich, powerful

and male elements. At one time Jirgas
may have had some very legitimate
aspects of tribal dispute settlement.
However, what is found today is an
aberration of such systems to justify
cruelties that would not have been
acceptable to tribal people in the earlier

stages of history.

Actions needed

To conquer these practices, which
go against the nation’s constitution,
Pakistan needs to look deep into its
own system and make strong, confident
changes. It is time for the government to
show its seriousness about becoming a
respectable twenty-first century power,

and safeguarding the rights of its people.

Creating new laws will not do much
good, since many of the existing laws
are not implemented. Instead there must
be a bigger crackdown on illegal Jirgas
and those conducting them must be
brought before the law and punished
without exception. Those who have
killed through Jirgas must be tried for
murder; a country must have only one
law for murder, without distinctions or

impunity.

Many men serving in parliament today
have been a part of Jirga courts and a
serious resolution of the issue will never
be met with such men in power. Those
who have conducted Jirgas should be
banned from holding public office, and
those already in office must be ejected.
Political will is required for curbing this
menace. A clear signal should be sent
that the constitutional law of Pakistan

needs to be respected.

Honour killing is murder and the legal
rights of the relatives of the victims
must be recognized and acted on. This

includes the right to an investigation

Pakistani NGO activists perform the
shooting and burying alive of 5 women
because three of them wanted to marry
men of their choice.

(Photo: www.daylife.com)

and trial. Under Article 2 of the ICCPR—
International Covenant on Civil and
Political Rights—which Pakistan has
signed, the state is under obligation
to take measures to protect rights and
provide remedy for victims of rights

violations.

Those who carry out extrajudicial
violence must be made to see that it will
no longer be tolerated. Victims and their
families must understand that there is a
process by which they can seek justice.
To ensure that these steps are taken an
independent monitoring body needs to
be established, funded and given free

reign.

It is a government’s responsibility to
educate. Thus a strong educational
network must be created that can work
against what has become an entrenched
practice, particularly in the tribal
northern areas which remain isolated,

ideologically, from the rest of the country.

If the government is genuinely serious
about tackling honour killings and
modernizing its legal system, this is the

very least it can do.
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Child Rights Or Customs?

Igbal Detho

[The author is the former secretary general for Amnesty International in Pakistan. He is currently studying for an M.Sc. at the London School of

Economics and Political Science]

The article analyses harmful

traditional practices with reference
to Pakistan, namely the killing of women
and girls in the name of honour or

‘honour killings’.

Such harmful traditional practices (HTP)
against children are practiced around the
world under different names. However,
in South Asia its manifestations are more
glaring with such practices perpetuated
and condoned in the garb of cultural
and traditional values. It becomes worse
when these atrocities are justified on the
narrow and selective interpretation of

religious teachings.

Globally, much criticism has been made
against the prevalence of these practices
by international human rights groups,
human rights mechanisms and human
rights monitoring bodies. For instance,
the Committees under the Convention
on the Rights of the Child (CRC) and
the Convention to Eliminate All Forms
of Discrimination Against Women

(CEDAW).

At attempt is made here, to look at the
doctrine of cultural relativism, frequently
invoked as justification of Asian values,
traditions or religion—namely Islamic or

Arab perspectives.

Many efforts to eliminate such practices
have been taken by developing human

rights standards at various fora.

However, it is important to see how far
these standards have impacted upon
ground realities; and what gaps still
exist between accepted norms and their
application. In other words, does CRC
address the aforementioned harmful

traditional practices in a holistic way?

Any elaboration of honour killings
in Pakistan requires the analysis and
understanding of two customary
practices—the justice system and the
purdah system—which has facilitated

this monstrous practice.

HTPs

HTPs are international phenomena
irrespective of religion, the level of
a country’s development or its form
of government. Some HTPs not only
threaten the physical integrity of a
country’s citizens but also deprives them
of their right to life e.g. female genital
mutilation or cutting (FGM/C) and

honour killings.

In Pakistan, apart from honour killings,
preference for a male child, forced and/
or child marriages and vani, swara,
walwar, sangchatti—practices where
girls are given in lieu of compensation to
settle disputes between two families or

communities—are widely practiced.

However, the dynamics of traditional

and customary practices are so deeply

rooted in power inequities that they often
become a source of violence. Socialization
of boys and girls are designed to instil
feelings of superiority in boys while
girls are groomed to believe that they
are inferior. This has led to a patriarchal
system that has been entrenched through
the passage of time and cutting across

geographical boundaries.

Cultural relativism

Along with the thesis that individuals
are determined by culture or society
and such societies possess different
beliefs, there is also a third thesis that
no universal legal or moral standard
exists against which human practices
can be judged. This is mainly driven by
the idea that human rights discourse is
not universal but a product of European

enlightenment.

This is a valid argument to a certain
extent. However, the question arises as to
how the proponents of these theses forget
that there are some moral principles that
are not alien to their particular culture;
and that their culture itself, is a product
of other surrounding factors—religious,

political and economic.

International HR standards

The international human rights regime is
based on a wide array of documentation

regarding human rights norms known as
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standards or instruments. For instance,
Principles, Guidelines, Programmes of
Action, Resolutions and Declarations
are legally non-binding in nature; and
are also known as “Soft Law”. While on
the other hand, Covenants, Conventions
and Protocols are legally binding and are

termed as “Hard Law”.

Child rights however, are emerging as a
separate regime, consisting of the UN-
CRC, International Labour Organization
(ILO), conventions covering child
labour, minimum working age and
work conditions along with various UN
resolutions and documents such as ‘A

World Fit For Children 2002’.

Some disparate efforts have been made
to eradicate HTPs at the regional level
by regional mechanisms. These however
have failed to give results because these
regional documents or mechanisms are
specifically tailored towards cultural
requirements or common historical
backgrounds. For example, African,
Asian and Arab regions have emphasized

on traditional, cultural, family and

civilization values and incorporated

.

She was mutilated by her husband and
his brother for purposes of ‘honour..
(Photo: www.westernresistance.com)

collective duties and responsibilities to

defend such values.

This is reflected in the state parties’
submission of country reports to UN
Committees on women’s rights or child
rights. The Human Rights Council is
also not an exception in that members
are supposed: “To uphold the highest
standards of human rights” but
nonetheless invoke custom or traditional
values under various pretexts. The much
trumpeted UN Declaration on the Rights
of Indigenous People (UNDRIP) also
hovers around preserving tradition,
customs, institutions and practices of

indigenous people.

UN-CRC

The UN-CRC is almost universally
ratified but dogma of cultural and
traditional practices eclipse its
implementation. Among the various
reasons for its wider acceptability is that
the majority of articles in the convention
was adopted by consensus during its
drafting process. This is despite many
contentious issues like the definition of
a child, right to freedom of expression
and religion, adoption and rights of the
unborn child. It not only encompasses
civil and political as well as economic,
social and cultural rights but imposes

both positive and negative obligations.

In its quest to be sensitive to different
approaches and to reconcile with
traditional culture of human rights as
articulated in article 20, the CRC became
the victim of political compromises like
other treaties. Thus, the importance of
family, cultural and traditional values
was overemphasized and that is being

frequently used as a tool by relativists.

Apart from article 20, CRC’s preamble
paragraph 12, articles 5, 29(c) and 30 are
also used as a shield for the defence of
such practices. Article 24(3) touches on
the issue of traditional practices but its
scope has been limited to the health of
children and thus falls short of explicitly
calling for the prohibition of all harmful
practices. However, there are harmful
practices which are not health related
but are still detrimental to children

particularly the girl child.

Similarly, other practices such as the
preference for the boy child, forced
marriage or early marriage are not
explicitly covered by the CRC. It is
claimed that article 19 calls upon state
parties to take appropriate measures
to protect children from all forms of
violence, abuse, neglect and maltreatment
while they are in the care of parents or

guardians.

But the plight of children around the
world speaks volumes about the failure
of these states in protecting children
from commercial or sexual or cultural
exploitation by their guardians or non-
state actors. And Pakistan is one case
in point with the prevalence of several

HTPs as follows:

Honour killings

Honour killing (karo kari) like other
HTPs is a gruesome practice in the
garb of tradition and cultural values
thus giving virtual impunity to its
perpetrators. Honour killing has and
is claiming hundreds of innocent lives
of women and girl children every year
in Pakistan. In 2007 the Human Rights
Commission of Pakistan reported 636
of such cases. However it is pertinent

to mention that these are only those
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The Jirga permitted 4 men to rape her
to avenge her brother’s love affair.
(Photo: www.hyscience.com)

reported by the media and police and
that there are countless other such

incidents that go unreported.

Honour killing is predominant in
upper parts of Sindh, low lying areas of
Balochistan, southern parts of Punjab and
tribal areas of the North West Frontier
Province. Generally, its pervasive nature
is blamed on the lack of education or

economic resources.

While women are mostly the victims of
honour killings there are rare instances in
which even a man could become a victim.
For instance, if a couple is accused of an
extramarital relationship, or even simply
like each other, are planning to marry
on their own free will or have already
married without the consent of the
family, they could be killed in cold blood

in the name of honour.

A female including a child can be killed
by her kin, if she is a victim of rape or
sexual harassment on the perceived
notion that she has brought shame on

the family. Sometimes mere allegation

is sufficient to kill. Violence against
women is triggered by the male who
imagines and believes he is the custodian
of female honour and the judge of sexual

transgression of women.

Women are also killed in the name of
honour to settle old scores among tribes.
At times, murderers are saved from the
gallows by faking a situation where
they claim that the woman had an affair
with the murdered man. So an innocent
woman could be murdered to save the
life of the murderer. And the tragedy is
that he does get a reprieve either from
the Jirga system or through the criminal

justice system.

The two main factors that contribute
to honour killings then, are the co-
modification of women through Jirga and

the concept of honour.

Jirga

Jirga is a Persian word meaning
“collection of people or gathering”.
Jirga is a tool used to legitimize
HTPs as customary practice. In many
societies where formal modern judicial
institutions have not been developed
and strengthened properly, informal and
traditional justice systems are still widely
practiced in countries of Africa and
South Asia.

Jirga is an age-old method of dispensing
justice in the absence of an organized
justice system. Ideally, when a dispute
arises the elders of the tribe hear the two
parties and through consultations arrive
at a decision accepted by both parties.
However, as the power of the Jirga
continued to grow so did the severity
of the punishment meted out as in the

case of Mukhtara Mai. Here, the Jirga’s

decision was to permit four men to rape
Ms. Mai to avenge her brother’s affair

with a female of an influential family.

The colonial powers opted, for strategic
compromises, to secure indirect rule
through a class of local middlemen,
predominantly feudal lords and tribal
chiefs. This led to the merging of tribal
arbitration in then colonized India—
together with British law (Common
law). As the first Judicial and Advocate-
General of Sindh, Captain Keith Young
wrote, the only significant difference
between the tribal and colonial legal
system was that the law went from being

oral to written.

The Jirga is defective and discriminatory
because it does not give the accused
female the right to voice her own defence
and her blood money is set at half that
of men. Hence, the dynamics of the
traditional justice system are defined
by a dominant few particularly, by a
male-elite in the guise of traditions and

customs.

Purdah

Purdah (veil) or izzat (“honour” in Arabic
or Persian) is commonly understood
as a specific trait of physical covering
and spatial enclosure. However, here a
broader view is considered including
beliefs and traditional values about the
behaviour of women and restrictions on

their movements.

In broader human perspective, some
characteristics of purdah are widely
found among the peoples of the world
as a variety of social avoidances and
distancing. In tribal societies men control
the broader social groups while women

are confined to the sub-units.
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Proponents of these practices mostly
base their arguments on two theses. First
is to segregate—creating different living
spheres or spaces; public domain or
preserve for men and a private domain
for women. Thus the control of women’s
sexuality is linked to the honour of the
men of her family. And it is construed
that if the honour of the woman is lost so
also is that of the family’s. This is made

worse if the women are unmarried.

It is ironic that men have rights over
their female kin but women do not have,
either for themselves or over their men.
When male members transgress such
limits it is not considered as bringing
disrepute or dishonour to the whole
family. This is because it is a socially
constructed judgment by the male-elite
and in accordance to the understanding

of the dominant force.

The other thesis is that purdah is a means
to guard the girl’s virginity, because
virginity is a highly prized attribute of a
woman in South Asia, North Africa and
in the Middle East; but not exclusive to
these regions. Among various reasons for
female genital mutilation, the ultimate

aim is to reduce women’s sexual desire

and thus to ensure her virginity.

It is often argued that women are weak
in physical strength and thus unable to
protect themselves. But they are also
considered unable to exercise self-control
vis-a-vis sexual posturing and have
strong disruptive potential due to their
inherent sexual magnetism. Traditional
societies discourage contact between
a man and a woman who are not
related because it could lead to a sexual

encounter.

Conclusion

Children, as we see today, are the worst
off in every conflict whether natural
or man-made. They are victims of all
types of violence be it hunger, poverty,
trafficking, kidnapping, militancy, sexual
abuse, corporal punishment, incest, or

traditional harmful practices (HTPs).

The increased incidences of violence,
and the novel methods and tools of
violence along with the old ones are
clear indications that there is wide
gap in the practice and provisions of
child rights. Also, the wordings and
implementation of the international and
national instruments are not always in
the best interest of the child or even to

the advantage of the child.

Her husband shaved her head; then cut her nose and ears.
(Photo: muslimsagainstsharia.blogspot.com)

Woes From
The Womb

Kill, kill me

as | am unborn.
Yes, abort me

as if | am not yours.

Don't let me come,

don't let me see the world,
don't let me call you my mother,
just because | have not been
accepted by my so called father.

But mother, | am not his part,

1 am breathing in your womb.

I'll be the reflection of your soul,
I'll first land up in your arms for
sure.

| want to be your support Ma!

| want to fight this combat.

| am surviving from last three
months,

I have seen so much from your eyes
rather.

You use to talk to me for long
hours,

telling me that my father don't
need me.

I want to see who can be this cruel,
to the god's angel, an innocent
baby, a girl.

But you are limping towards the
operation theatre,

ignoring my heart that's beating
so strangely inside you.
Unknowingly you are dragging me
to the orphanage of god,
over-hearing my promise to be
with you and support you forever.

Courtesy:

liberahuma@hotmail.co.uk
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Independent Judiciary

Vital For Democracy

Iftikhar Muhammad Chaudhry

[The following is the address of Iftikhar
Muhammad Chaudhry, deposed Chief Justice
of the Pakistan Supreme Court, to the New
York City Bar Association New York, NY, on
November 17, 2008]

tis a pleasure and an honour for me to
Ibe addressing the members of one of
the largest Bar Associations in the world
(the New York City Bar). I am extremely
touched and moved by the honour that

you have conferred upon me today.

In actual fact this honour is being
showered on the teeming millions of
Pakistanis who have dared to stand
for, struggle for and dream for those
values and principles which developed
societies such as yours value, cherish
and I am sure at times take for granted.
I stand here in solidarity with all
those Pakistanis who continue to defy
autocracy and repression, and have risen
against despotism, dictatorship, tyranny

and injustice.

My learned friends, in an ideal world I
should not be standing here today giving
this speech. In an ideal world where all
nations bow to the rule of law, for the
Chief Justice of a Supreme Court to take
a principled stand against subversion
of the Constitution and to warn against
the erosion of the rule of law and
independence of the judiciary, should
be the norm rather than the exception.

It is extremely unfortunate for us as a

nation to have to fight for and struggle

for something which should be the birth

right of every human being.

Winston Churchill's statement at the end
of the war about his war-torn country
(UK) was a deliberated comment. He
said that as long as the judiciary was
independent and functioning then
nothing was lost. And how true that
observation was, because there is an
irresistible bond between an independent
judiciary and a nation's capacity to
resist an adversary, whether internal or

external.

In any war the most effective weapon
is a population with enforceable rights.
Such a nation has a stake in the system

and will fight to protect it. The key

word here is 'enforceable'. A nation
who are promised rights, even if they
are enshrined in a document as sacred
as the Constitution, but are denied the
enforcement of those rights, then for all
practical purposes they remain deprived
of those rights. A system that does not
enforce and protect rights alienates the

people.

And what good is that judiciary that is
remiss in guarding a Constitution given
by the people to themselves? Without
an independent judiciary people lose
faith and commitment to their chosen
constitutional system. They become
indifferent to its survival and soon
become apathetic, cynical and resigned.
They then choose to follow those who
challenge it, even those who oppose it
with military force. And this then leads

to the inevitable loss of crucial battles.

Ladies and gentlemen, no democracy
can survive without an independent
judiciary. No strong and stable
Parliament can be constructed on the
ruins of an independent judicial edifice.
An independent judiciary is, in fact, the
most significant protection available
to Parliament. It covers the flanks of
Parliament, resisting attacks from any
adventurer in the wings. The entire
argument that Parliament must prevail
over justice and law is therefore flawed.
There can be no democracy without law.

Without an independent justice system
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even the best democratic system remains
in jeopardy, and eventually degrades into

lawlessness and anarchy.

My friends, we live in times of great
peril and in times of great challenge
to the human spirit of resilience. No
battle in modern war or battles for peace
can be won in lands that lack justice.
Lack of justice produces economic and
social inequities which in turn churn
out disaffected elements that will
destroy the fabric of the one just world
that is our shared goal. Only justice
for all can beat terrorism and tyranny.
Only an independent judiciary can
checkmate extremism. Rule of law is the
most effective obstacle to repression,

oppression and all their offshoots.

There is no doubt about the fact that
Parliamentary sovereignty is sacred.
But only the Constitution is supreme,
and it is for the legitimately constituted
courts to interpret the Constitution.
Parliament and parliamentarians cannot
be exempted from judicial scrutiny by
installing a feeble and timid judiciary
in the name of the sovereignty of
Parliament. Both Parliament and the
Executive must be restrained and kept

within the boundaries of the rule of law.

My fellow jurists, permit me to
emphasize one additional point. Just
as an independent judiciary is vital to
sustain democracy, the independence of
the judiciary itself is dependent entirely
on "independent judges". For a truly
independent judiciary the judges must
be independent and fearless. If judges
are afraid of being arrested, of being
manhandled, of being imprisoned along
with their families, and that too because
they had the courage to take a principled

stand against a dictator (Pervez

“u

. . .there is an irresistible bond between an independent

judiciary and a nation's capacity to resist an adversary . .”

Musharraf) and refused to be party to
the mutilation of the Constitution, then
we might as well forget about any judge

ever being independent or fearless.

If society turns a blind eye and condones
the illegal acts of the dictator, then we
might as well bury the hope of ever
having free judges with free minds and
a free conscience. Ladies and gentlemen,
this is why Pakistan is going through a
decisive and definitive moment in our

history.

The Lawyers' Movement in Pakistan is a
unique and historic struggle against all
those forces which are trying to stifle the
rule of law and are hacking away at the
foundations of our judiciary. They are
trying to suffocate and bury the concept
of an independent judiciary once and for
all, and once that happens then the very
fabric of society is destroyed resulting in
a domino effect, with all the other organs

and pillars of the state falling one by one.

This movement is being led by the young
lawyers of Pakistan who seek neither
office nor power. For the last 18 months
these champions of freedom have risked
life and limb in the face of all odds. The
lawyers' movement triggered a wave
of patriotism and mixed emotions in
the civil society of Pakistan—both of
resentment against the forces working
against the well-being of our beloved
country (Pakistan), as well as the urge
and desire to come out and do whatever
they could within their capacity to assist

the lawyers in achieving their goal.

The (Pakistani) media has also played a

remarkable role, and in a country where
nothing is free or independent, they
have carved a place for themselves in
history. There is no doubt about the fact
that the media has attained the status
of a fourth pillar of the state, and in the
case of Pakistan, it has proved to be both

powerful as well as bold and courageous.

Ladies and gentlemen, I am sure all of
you are fully aware of the link between
economic growth and an independent
judiciary. Investment shies away from
economies or countries that do not
have an independent judiciary. There
is a report in the June 5 edition of The
Economist based on the findings of a
commission on the legal empowerment
of the poor released on June 3at the
United Nations. It asserts that "one of the
main reasons why so much of humanity
remains mired in poverty is that it is

outside the rule of law."

Such economies are less productive
and less attractive to capital. The term
'Legal Empowerment' is therefore likely
to become a part of policy-making
vocabulary just as the term 'sustainable
development' has after it appeared in
a similar report 3 decades ago. After
all, what capital and investment, both
domestic and foreign, primarily need is
security. Inflation and rising prices are
also part of the same phenomenon and
revolve around the question of supply
and demand. Without investment there
can be no increase in production and

opportunities of employment. Without
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Pakistani lawyers shouting in support of the deposed Chief Justice

increase in production, supplies cannot
increase and meet the demands of
an increasing and more demanding

population.

Net employment decreases and
unemployment goes up, resulting in
more competition for the same number
of jobs. As a result, salaries and wages
go down, purchasing power falls, and
prices go up because productive capacity
and production does not rise. Inflation,
unemployment and an increase in
crimes are natural consequences. As
The Economist says, it is now widely
understood that a vibrant, independent
and fearless mechanism for imparting
justice is crucial to the health of the

economy.

Ladies and gentlemen of the (New
York City) Bar, it is not the province
of the courts to step into areas that are

exclusively within the domain of the

(Photo: www.daylife.com)

Executive or the Parliament. But, if
these two institutions remain indifferent
to the duties entrusted to them under
the Constitution; or if they have acted
contrary to the principles enshrined
therein; or if their acts discriminate
between the rich and the poor, or on
religious, class, regional, or ethnic
grounds; then judges are called upon
by the Constitution, their oath and their

office to act.

We do not seek to deprive any other
constitutional pillar of its authority or
strength. In fact we seek to bolster and
strengthen that authority. And above all,
we owe it to the citizens of Pakistan to
do our duty according to our original
oath, the Constitution, the law and our

conscience.

Parliament is no doubt supreme but the
judiciary must be equally independent

and authoritative. That is how the state

¥

and its institutions
retain the confidence
of the people. This is
how nations develop
and people prosper.
People must not only
have rights but must
also have the means to

enforce those rights.

And that is only
possible through
an independent
judiciary, comprising
of independent
judges. Nations with
independent judges
develop fast as they
attract and maintain
investment, whereas a weak and
compliant judiciary may benefit some
individuals, but it breaks the back of the

economy, the people and the country.

Finally, ladies and gentlemen, permit
me to part with this ending note. In the
months that I remained incarcerated with
my family at the house atop the Margalla
Hills, I drew strength from the light
that shined through the international
brotherhood of all students and men and
women of law who made common cause
with the lawyers of Pakistan in shared
ideal of establishing the supremacy of

the rule of law.

And to the American lawyers who
attired themselves in black coats and
marched on the streets of New York,
Washington DC and many towns and
cities throughout your land in support of
the thousands of lawyers who marched
throughout the length and breadth of my
land, I say thank you and remain certain

that we shall overcome.

Vol.18 No.4 Oct-Dec 2008 HLEI



Repressive Laws And
Declining Freedoms

Kim Soo A

This article covers a series of recent
actions taken by the South Korean
government restricting the freedom of

opinion and assembly of its own citizens.

NHRC recommendations
rejected

On October 27, the all-member
committee of the National Human
Rights Commission of Korea (NHRCK)
concluded that the Korean police had
used excessive force and violated the
rights of protesters, while dispersing the
candlelight rallies against American beef

imports.

The Commission recommended that
the police strictly abide by defence
guidelines prohibiting the misuse of fire
extinguishers. It also called for a censure
of the riot police commanders by the
Korean National Police Agency (KNPA)
Chief. The NHRCK in fact, gave a clear
signal to the police that they should
observe the minimum standards of their
code of conduct, regardless of a protest’s
legality. (The NHRCK's recommendations are
presented at the end of this article).

Sadly, the Commission’s findings and
recommendations were met with an
immediate and complete refusal to
comply, from the government. In a press
release two day later, the KNPA claimed
that the Commission’s findings regarding

the candlelight protests were partial. The

KNPA said the findings were based on “a

few exceptional cases of police abuse".

As before, the police parroted the press
release, and claimed that they will protect
and support a peaceful and legal protest,
while firmly dealing with illegal and
violent protests "in accordance with laws

and principles".

During the parliamentary audit on
November 3, Prime Minister Han Seung-
soo and Justice Minister Kim Kyung-
han also refused to accept the NHRCK's
recommendations, for reasons similar to
that of the police agency. Interestingly,
the Korean government gave the
same opinion in response to Amnesty
International’s final report, published
recently and which confirmed the Korean
police's use of unnecessary and undue

force against protesters.

In a joint-fact finding mission report,
the Asian Human Rights Commission
(AHRC) and the Asian Forum for Human
Rights and Development (FORUM-ASIA)
expressed similar views regarding the
policing of the candlelight protests (see
HR Solidarity, August 2008).

Additionally, what had been forgotten is
the resignation this June of all 14 members
of KNPA’s Human Rights Advisory
Committee, to symbolically demonstrate
their strong protest and concern over the

excessive use of force by the police in

dealing with the candlelight protesters.

To avoid such allegations by the police
and to ensure the impartiality and
accountability of its inquiry, for almost
three months, the Commission had
carefully inquired into about 130 petitions
relating to the allegation of police abuse
during the protests. It had also listened
to the testimonies of both protesters and
police and strictly dealt with relevant
evidence, before arriving at its findings.
The significant criticism from both inside
and outside the country has fallen on deaf

ears, however.

Worth noting is that South Korea's Act
on Assembly and Demonstration—
denounced by rights groups as
excessively limiting the right of
assembly—had been frequently abused
by the police to label the candlelight
protests as illegal and justify their
arbitrary actions against protesters.
Together with several negative provisions
limiting the freedom of assembly, this Act
includes the prohibition of any assembly
to be held after sunset. The Constitutional
Court of Korea is currently in the process
of reviewing whether the Act violates the
fundamental rights guaranteed under the

Constitution.

The pronouncement rejecting the Human
Rights Commission’s findings by the
Prime Minister, Justice Minister and the

police agency, amounts to condoning of
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serious violations of basic human rights
by the police. It is also an expression
of political unwillingness to deal with
a matter of serious importance to the
South Korean people. The right to
demonstrate peacefully goes to the very
heart of democracy; and to interfere
with this right directly negates the
South Korean people’s hard-fought
battle against military dictatorships and

authoritarianism.

The credibility of a national human
rights institution lies in its capacity to
deal with state authorities that violate
rights. A national human rights institution
that could not condemn the violations
of rights by state agencies does not
deserve to bear the name of a national
institution for the protection of rights. The
Paris principles on which the national
institutions are built expressly say that the
state should guarantee the independence
of such institutions and respect this

independence.

The Prime Minister and Justice Minister
speak on behalf of the government.
Therefore their rejection of the NHRCK's
recommendations will be seen as an
attempt by the government to undermine
the role and function of the Commission.
Since the recommendations relate to
taking serious action against errant police
officers, such policemen are likely to view
these high ranking government officials’
statement to mean that the government
will not be carrying out the recommended

measures.

Hence they, together with anyone
who may in future engage in similar
activities, may find encouragement
and be emboldened to do so again.
Discipline within the police force is thus
likely to further deteriorate due to these

comments.

The rule of law, democracy and human
rights depend on high levels of the
preservation of discipline within

the police. Encouragement to errant

policemen and discouragement of
independent national institutions by
the government will undoubtedly
spread demoralization and pessimism

throughout the country.

Two new laws of restriction

Two pieces of legislation have recently
been submitted to South Korea's national
assembly, their purpose clearly to restrict
people's right to freedom of assembly and
opinion. Both have been submitted by
the Grand National Party, the country's
majority ruling party, with the likelihood
of being passed before the end of the
ongoing legislative session on December

10, 2008.

It is of grave concern that the proposal
of such regressive laws comes at a
time when South Korea's police, justice
minister and prime minister have
refused to accept the NHRCK’s findings
regarding police abuse of power during

the candlelight protests.

Says NHRCK

Removal Of Bras Unconstitutional,

On November 11, the National Human Rights Commission of Korea (NHRCK) concluded that the police's action to force
female inmates to remove their bras and investigating them without proper arrangements; violated Article 10 of the Korean
Constitution.

According to Article 10: "All citizens shall be assured of human dignity and worth and have the right to pursue happiness. It
is the duty of the State to confirm and guarantee the fundamental and inviolable human rights of individuals."

The Commission also recommended that the Korean National Police Agency (KNPA) amend the relevant regulation and
prepare complementary measures regarding this matter. The NHRCK said that although the police claimed it took such
measures to prevent female inmates from committing suicide in custody, such action should strictly be applied so as to
minimize the restriction of citizen’s rights.

The Commission's recommendation came after it reviewed the petition submitted by the female candlelight protesters who

were forced by the police in Seoul to remove their bras in custody in August 2008 (For more details of the incident, see “The
War On Bras” in HRS, August, 2008).
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The first piece of legislation is a "law
on class-action lawsuits against illegal,
collective actions"—initiated by 24
lawmakers from the ruling party. In the
words of one lawmaker Sohn Beom-gyu,
"This Bill does not restrict the freedom
of expression and assembly," but rather
aims at "establishing the rule of law and
preventing social damages caused by
illegal protests". This is a clear reference to
the huge candlelight protests that rocked

the government since May of this year.

According to the proposed Bill, "illegal
collective actions" refer to all illegal
acts such as assault, threats, damage
to property, and incendiary behaviour,
whether committed with intention or
not, during an assembly or protest. When
there are more than 50 complainants,
the Bill allows for one or a few persons,
as representatives, to file a class-action
lawsuit against the protesters. Provisions
of the Bill also allow for persons to be
accused for aiding others to commit the
so-called illegal acts. It also allows for the
court's final decision to apply to persons

not involved in the lawsuit.

Despite serious local criticism that
this Bill is an attack on the candlelight
demonstrations and will gravely violate
freedom of assembly, the government is
keen to pass it. In fact, Justice Minister
Kim Kyung-han insisted, during the
parliamentary audit on November 3, that

such a law was a necessity.

The second piece of legislation is a
revision of the criminal code, increasing
penalties for online defamation and
insult. Senior policy coordinator Chang
Yoon-seok submitted this Bill, which
will allow prosecutors to press charges
for "cyber defamation" and "online

libel". The proposed revisions include

the assessment of up to nine years
imprisonment or 50 million in fines for
spreading information defamatory to
others through the internet, regardless of

whether it is fact or falsehod.

A similar amendment to the Act
on Promotion of Information and
Communications Network Utilization and
Information Protection was submitted on
October 31. That amendment includes
an assessment of up to two years
imprisonment or 10 million in fines for
the online spreading of information

defamatory to others.

More importantly, the proposed revision
of the criminal code makes defamation
an offence subject to prosecution without
complaint. This would empower the
police and prosecution to undertake
investigation into instances of 'defamation’
on their own initiative. They are also
allowed to search computers and relevant
data as well as summon persons as they

see fit.

Amidst local criticism against such
criminalization have been the voices of
legal experts as well as the government's
own National Assembly Research Service
(NARS). A group of 228 legal experts,
journalists and law scholars nationwide
issued a press release on November
11, likening the proposed revision to a
national security law for cyberspace. They
also denounced it as a blatant attempt to
silence political and social criticism via
South Korea's vibrant online citizen media
and a severe restriction of the freedom of

expression.

Under Anglo-American law, defamation
is not usually considered a criminal
offence. Under continental law as exists

in Germany, France or Japan, while a

criminal provision for defamation exists,
it is rarely used, and it is an offence
subject to prosecution on complaint, with
the maximum punishment being less than
two years of imprisonment. According
to a NARS report, China is at present
the only country legally stipulating the
criminalization of cyber insults, while
among democratic countries, South
Korea has the harshest policy pursuing

criminalization of cyber insults.

Moreover, there are also doubts regarding
the effectiveness of such criminalization.
According to NARS, the majority of
insults in cyberspace involve cursing,
which can in fact be dealt with through
filtering services. The need to develop a
social and ethical consciousness amongst
internet users in their teens and 20s,
who represent a large portion of those
committing cyber crimes, is more pressing
than legal sanctions that could be avoided

in roundabout ways.

Not only will the introduction of this new
legislation violate fundamental rights
protected by South Korea's Constitution,
but new means will also be available to
the government to silence criticism and
dissent. In the case of the candlelight
demonstrations, police have already
arrested several internet activists on

charges of 'inciting illegal protests'.

Furthermore, these two Bills have been
heavily pushed by the ruling party despite
recent court decisions upholding the
freedom of expression. In the prosecution
of a 19-year-old student who sent a mobile
message to his friends encouraging them
not to go to school and to protest against
American beef imports for instance, the
court found him innocent of the charges
of spreading false rumours with the

purpose of harming public interest.
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According to the court, his message
simply expressed his personal opinion,
while encouraging voluntary student
participation in the candlelight
protests. The ongoing investigation
and prosecution of several candlelight
protesters has already been broadly
criticized by rights groups as an attack on
the freedom of expression and assembly.
If these two laws are introduced, room
for expression and protest will be
significantly reduced and will adversely

affect democracy within the country.

Essential

For South Korea to maintain its dynamism
and its vigorous democracy, strict
democratic discipline for law enforcement
agencies is essential. Once again South
Korean civil society and the country’s
legal community, in particular lawyers,
judges and others should step forward
to ensure that the recommendations of
the NHRCK are implemented by the
government. The Prime Minister and
Justice Minister must be held accountable
for their statements, and strong critique of
such statements is necessary if the rights

of the people are to be respected.

Furthermore, the government and the
ruling party must withdraw these Bills
and safeguard the freedoms guaranteed
by South Korea's Constitution, as well as
the International Covenant on Civil and
Political Rights (ICCPR), to which it is a
state party. Its obligations as a member
of the UN Human Rights Council should

also be kept in mind.

The international community, including
the UN Special Rapporteur on the
promotion and protection of the right
to freedom of opinion and expression,

should also consider taking this matter up

with the government of South Korea.

Finally, the recommendations of the
NHRC (unofficial English version)—
which have been rejected by the

government are worth consideration:

1. The Commission concludes that on
some occasions during the candlelight
rallies, the police suppressed the
protesters in excessive and aggressive
manners, which led to the violations of
their rights, for example the wounding
of some protesters. Therefore, the
Commission recommends the Minister of
the Public Administration and Security
to give a warning to the National Police
Agency Chief in accordance with the

chain of command responsibility.

2. The Commission recommends the
National Police Agency Chief to instruct
the police to strictly abide by defensive
guidelines (as oppose to offensive actions)
during protests in order to protect the
security of citizens and prevent human

rights abuses.

3. The Commission recommends the
National Police Agency Chief to censure
the chief commander of the riot police
as well as the 4th riot police division
commander attached to the Seoul
Metropolitan Police Agency, in accordance
with the chain of command responsibility,
regarding the human rights abuses
that occurred during the suppression
operation at around the Angook-dong
Rotary in the morning of June 1, 2008
and Taepyeongno and Jongno around

midnight of June 28, 2008, respectively.

4. The Commission acknowledges that
the protesters, the residents nearby and
many passers-by of the protest area

suffered due to the police’s extensive

blockage of traffic. The Commission
therefore recommends the National Police
Agency Chief not to restrict traffic unless
it is confirmed to be involved with the

protest.

5. The Commission recommends the
National Police Agency Chief to make a
legal regulation higher than a ministerial
ordinance, which defines the specific
use of water cannons, for example
the maximum water pressure and the
minimum range, as it may cause serious

injury to a person.

6. The Commission is concerned that
when the police use fire extinguishers in
dispersing protesters, the fire extinguisher
gas may cause harm to persons and its
use creates a smoke screen that can hide
the riot police's acts of violence and
encourage the violence. Therefore, the
Commission recommends the National
Police Agency Chief to instruct the police
not to directly spray the fire extinguisher
at persons and restrict its use for the

purpose of firefighting.

7. The Commission recommends the
National Police Agency Chief to take
measures to prevent riot police from the
throwing of objects, as this causes high

risk for the unarmed protesters.

8. The Commission recommends the
National Police Agency Chief to stop the
police' practice of extracting reflective
statements from arrested protesters in
violation of The Act on Assembly and

Demonstration.

9. The Commission recommends that the
National Police Agency Chief ensure riot
police wear name tags on their uniforms
as well as riot gear so that they can be

easily identified
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Frantic Week Behind
Burma's Court Doors

Awzar Thi

[Awzar Thi is the pen name of a member of the Asian Human Rights Commission with more than 15 years of experience as an advocate of human

rights and the rule of law in Thailand and Burma. His Rule of Lords blog can be read at http://ratchasima.net]

t has been a frantic week in Burma's
Iclosed courts. At least 60 people have in
the past few days been sentenced for their
roles in last year’s mass protests, including
high-profile activists, monks, a blogger and
a poet.

NAGPHONELA

The blogger, Nay Phone Latt, was given
a sentence of 20 years and six months for
having defaced images of national leaders,
writings and cartoons in his email inbox,
and for having had contact with other
people involved in the protests. The young
man’s mother cried when she heard the
verdict. She had been told to expect a
sentence of around 10 years, but on just
one charge under a new hold-all Internet
law he was given 15.

The poet, Saw Wai, was sentenced to
two years on a much more old-fashioned
charge of upsetting public tranquillity,
which can be thrown at just about anyone
for anything. He got it for writing a
concealed anti-dictator message into a

Valentine’s Day poem. It wasn’t very
well concealed. But well enough that the
censors missed it and the magazine went
to print before he was found out.

Then there was Ma Su Su Nwe, who
received 12 years and six months for being
at the forefront of protests that began after
the government increased the price of fuels
in August. Another along with her, Bo Bo
Win Naing, got eight years. Su Su Nwe
was the litigant in the first successful case
to prosecute local government officers for
using forced labour in Burma. In 2005, she
was convicted on a trumped-up charge
and spent some eight months in jail before
the International Labour Organization
managed to get her released on health
grounds.

Musician Win Maw got six years for
sending false news abroad, even though it
wasn’t false, and there wasn’t any evidence
against him to correspond with the
elements of the charge. Over 20 dissidents
received 65 years each. They are people
who have been in and out of jail since 1988,
some of them mostly in, and the length of
the sentences is clearly intended to keep
them all packed away for as long as it
takes, as well as to serve as a warning to
others who might be contemplating similar
behaviour.

Two of them are a husband and wife
whose relatives have now been left to
raise their baby daughter. Others worked
tirelessly for people living with HIV/AIDS.
The activists’ alleged crimes are many,
including illegal association, unlawful
assembly and sedition. But a lot of them
were charged multiple times under

Su Su Nwe
different laws and sections of laws for the
same acts.

On Tuesday, five monks from a monastery
that was at the centre of the rallies
were also given six-and-a-half years’
imprisonment for similar crimes. Cases
against other monks, including protest
leader U Gambira, are being rushed
through hearings now. But Gambira is one
among others who will have to make do
without his lawyer, because the lawyer, U
Aung Thein, is in jail too.

-

U. Gambira
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Mr. Aung Thein and his colleague U Khin
Maung Shein were both sentenced for

contempt of court and were promptly
imprisoned for four months. The
remaining cases from last September that
the two have been handling will mostly be
wrapped up during the time that they are
also locked away.

A judge accused the two of contempt after
they submitted a letter in another case to
withdraw their power of attorney. In the
letter, they stated that as their clients had
indicated they had no confidence in the
judicial process, they no longer wanted
to be represented. Instead of going after
the clients, who are on their way to jail
anyway, the courts shot the messengers.

Their case followed the six-month
sentences handed down to two other
lawyers the week before. Nyi Nyi Htwe
and Saw Kyaw Kyaw Min were convicted

of interfering in the court process because
they had the temerity to request that a
government minister and the police chief
appear as witnesses in a case they were
defending.

Nyi Nyi Htwe is serving his time now but
his associate has gone into hiding. Saw
Kyaw Kyaw Min may make it across a
border somewhere, or he may be picked
up and be doubly punished for failing to
turn himself in.

The many harsh penalties have attracted
some fleeting interest globally, but like
most news stories this one too will
dissipate within a few days. After the
world has gone on to other things, Burma’s
protestors and their defenders will still be
in jail.

Some bloggers have started an online
campaign for Nay Phone Latt. They have

asked people to include his picture on their
own sites, which is a good way to keep
someone alive in cyberspace even if he
can’t go online himself.

Perhaps other Internet campaigners could
adopt different detainees. The Asian
Human Rights Commission routinely
issues detailed appeals on cases coming
through Burma'’s courts, including on some
of those mentioned above. Most contain
small photographs that can be copied and
put into the side bars of blogs as a link to
information about the person.

At times like these, posting a photo on
a webpage may seem insignificant, but
as the international media gets on with
other things it’s important that the rest
of us keep coming back to these stories
and celebrate courage in the face of
tremendous adversity, for the sake of our
own humanity as well as that of others.

UN Condemns Unfair Trials

Five UN experts have strongly condemned the severe convictions and the unfair
trials of prisoners of conscience in Burma. The experts are Special Rapporteurs
Tomas Ojea Quintana (situation of human rights in Myanmar), Leandro Despouy
(independence of judges and lawyers), Frank La Rue (freedom of opinion and
expression), Margaret Sekaggya (situation of human rights defenders) and Asma
Jahangir (freedom of religion or belief).

After one year of arbitrary detention, dozens of individuals who had been
arrested in connection with peaceful demonstrations in Myanmar last year are
since August 2008 being tried by courts. The closed-door hearings are being
held inside prisons by courts which lack independence and impartiality.

Three of the defence lawyers have been sentenced to several months of
imprisonment for contempt of court, after they transmitted their clients'
complaints of unfair trials. Since early November several other defence lawyers
have been barred from representing their clients.

Last week, a dozen detainees, including several women, were each given 65-year
prison sentences. More than twenty other detainees, including five monks, were
recently sentenced to up to 24 years imprisonment. Many other detainees still
await sentencing.

The UN experts strongly urge the Myanmar authorities to cease harassing and
arresting individuals for peacefully exercising their internationally recognized
human rights. They further demand that all detainees be retried in open
hearings respecting fair trial standards and the immediate release of their
defence counsels.

The experts reiterated previous calls to initiate reforms for a transition to a
multiparty democratic and civil government. They strongly urged the authorities
to immediately begin work on ensuring those indispensable pre-conditions for
free and fair general elections to be held in 2010.
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Punishment Without Conviction:
The Plight Of India’s Undertrials

Vanessa Sanderson

oy Varghese, a 51-year-old man

from Kerala, was sentenced to 10
years imprisonment in Jaipur’s Central
Jail, Rajasthan in 1993 but his mental
ill-health and a psychiatric diagnosis
of schizophrenia meant that he was
not released upon completion of his
sentence. In 2003 while a patient at the
District Psychiatric Hospital he allegedly
set on fire two patients, causing their
deaths.

He was arrested but remanded into
custody at Jaipur Central Jail due
to safety fears for staff and patients
at the psychiatric hospital. He was
presented in court, was refused bail
and it is at this Jaipur Central Jail that
he has remained for the last five years,
in solitary confinement. ‘Unfit’ to be
presented in court due to his severe
psychiatric disorder and not accepted at
the psychiatric hospital where he was
once a patient, Roy remains in enforced
isolation with no mental health care or

proper treatment.

The experience of Roy Varghese
illustrates significant problems
inherent in India’s system of prison
administration, and the lack of
coordination between state apparatus.
Judicial delays are endemic, with
criminal proceedings often going on
for years. There are large numbers of
unconvicted prisoners, or undertrials,
languishing in jail with no hope of
receiving justice within a reasonable
time. In one instance in Punjab a man,
Jai Singh, died in prison after having
been an undertrial in Ambala Central Jail

for 27 years.

The National Human Rights Commission
(NHRC) of India estimates that 58.19%
of prisoners are unconvicted and
awaiting trial (31 December 2005). The
majority of undertrials are from poor,
underprivileged, rural and agricultural

backgrounds.

Unable to afford the cost of bail, if
granted, they are remanded in judicial
custody in overcrowded jails, often
with poor sanitation and without basic
facilities. They frequently become victims
of torture and violence at the hands of
other detainees and prison staff.

Institutional corruption and
discrimination, especially caste
discrimination, within India’s police
and prison administration ensure that
those with political and financial power
can buy some exemption from the rule
of law. The high numbers of poor and
underprivileged that make up undertrials
demonstrate the high cost of this
corruption born in the form of lost liberty;
perhaps the most fundamental and basic
of all rights, without which the dignity

inherent in a human being is forsaken.

Prison, particularly solitary confinement,
only serves to exacerbate mental
disability in a detainee and is by no
means the appropriate system of
punishment for someone with severe
mental disorder. The Indian Penal Code
(IPC) of 1860 Section 73 outlines clear
instructions on the use and restriction
of solitary confinement but this is often
not adhered to, without reprimand,
especially in the case of detainees with
psychiatric problems.

In an attempt to tackle this problem, the
State Prison Manuals include provisions
for District and Sessions Judges to
function as ex-officio visitors to jails
within their jurisdictions to ensure
that detainees are provided the basic
minimum standards in health, hygiene
and institutional treatment. However, in
reality Judges, with enormous workloads
and often backlogs of trials that run
for years, will rarely have the time to
carry out these visits in an already busy

schedule.

The Mental Health Act, 1987 (which
replaced the Lunacy Act, 1912 and
the Lunacy Act, 1977) does not
allow mentally ill persons to be
sent to prison. But corruption, an
inefficient administration, apathy
and discrimination result in mentally
disabled undertrials being ‘forgotten’
and left in conditions that violate a wide

range of basic human rights.

Furthermore, decisions under the Mental
Health Act are made separately by an
alternative Sessions Judge from the case
proceedings. As in Roy Varghese’s case
this only serves to lengthen the time

spent in prison awaiting conviction.

The Supreme Court decision in Sukh
Das & Anr. vs. the Union Territory
of Arunachal Pradesh held that free
legal aid was essential to ‘reasonable,
just and fair procedure’ and therefore
a fundamental right of an accused.
However, as pointed out by the Supreme
Court, low pay and lack of accountability
mean that legal aid lawyers often fail to
appear in court as appointed.

W Human Rights SOLIDARITY



Frequently, recently qualified law
students seeking to gain experience in
court take up these cases having had
minimal practice. Usually in cases when
the accused is poor and unable to pay,
the prosecutor is less inclined to perform

to a high standard.

The United Nations (UN) defines the
Right to Health as: ‘The right to the
enjoyment of the highest attainable
standard of physical and mental
health’, and this right is recognised in
the constitution of the World Health
Organisation (WHO), the Universal
Declaration of Human Rights (1948),
and in Article 12 of the International
Covenant on Economic, Social and
Cultural rights (ICESCR).

This right contains both freedoms and
entitlements; such as the freedom to be
free from torture, the entitlement to basic
health services and equity in access.
Importantly it specifically includes
mental health and does not just refer to
physical well being, something that is
often ignored in policy and legislation.

Persons with mental illness are often
the most neglected, or ‘invisible” in
communities. They are traditionally
marginalised and shut away in large
psychiatric hospitals where abuse is often
virulent. There is an absence of reporting
in the mainstream or transparency over
this issue, as it is often difficult for the
media to gain access. This neglect is
exemplified in the isolation and together
with violence within prisons can have
grave consequences, often accounting for

a high rate of suicide.

Undertrials suffering from mental
illness are especially vulnerable to
India has not ratified the

UN Convention against Torture and

torture.

Other Cruel, Inhuman or Degrading
Treatment or Punishment (UNCAT) but
it is a signatory. This signifies its basic
agreement with and its cooperation with
the values of the UNCAT.
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A shocking depiction of Indian injustice

Yet, despite a number of international
and national measures that value the
right to life and try to protect those that
are at risk of being exploited, this is
still not the reality for many in India,
both inside and outside of prison walls.
Justice Krishna Iyer remarked that prison
gates are not an iron curtain between the
prisoner and human rights but for the
many cases such as Roy Varghese they

are.

Drastic reform and reviews of current
methods and practices, as well as the
custody and treatment of prisoners is
needed in India. On the international

arena India promotes an image of a large

wwwundertrialthefilmeom

(Photo: www.bollywoodhungama.com)

functioning democracy with respect for

human rights.

Yet the reality for the countless detainees
whose liberty has been taken away
as they await trial—often for years in
terrible conditions, or those detainees
suffering from mental illness who
are denied access to proper medical
treatment and rehabilitation—is very
different.

Article 21 of the Constitution of India,
the protection of life and personal liberty,
is no more a truth than for the large
numbers of Indian citizens who are

unaware of its existence.
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Letter To Little Jigar

Jin Ju

Dear Jigar,

It has been already a year since I met you
in Anei village, in the Varanasi district of
Uttar Pradesh, India. You were suffering
from severe hunger and malnutrition and

your whole body was swollen.

As your condition got worse, your parents
decided to take you to the hospital with
the help of a local human rights activist
who was visiting your community at that
time. A few days later, you were admitted
to the district hospital for a medical check
up and to receive proper treatment.

I remember it was a long, long way to
the hospital; and longer still, to get you
treated and to save your fragile life.
However, your story was the beginning of
change to your village. We even published
your story in the Asian Human Rights
Commission’s Hunger Alert Programme
(found at: http://www.ahrchk.net/ua/
mainfile.php/2007/2683/)

A few months later, people world over
were discussing issues such as the ‘global
food crisis” and ‘food sovereignty’. Simply
explained, major food and grain exporters
such as China, India and Vietnam were
turning to a domestic consumption
oriented policy that caused food prices to
increase.

Then began the discourse on 'food
sovereignty’—that each country had the
right to decide its national policies on
agriculture and food. In the process, each
country was also examining its degree
of food self-support. So, once a country
boosted its food self-support capacity to
100%, could it protect its domestic food
industry and ensure food security? It
certainly is not that simple.

For instance, France has a degree of food

self-support that is
almost 200% and is
famous for its beautiful
agricultural lands.
However, many small-
scale farmers commit
suicide due to debt.
This illustrates the
French government’s
failure to protect the
food producers. In fact
it has been estimated
that about 1,000 small
farms around Europe
are disappearing every
day. Small-scale farming is being wiped
out while big farm industry continues to

develop and prosper.

If you think France is too far away from
your country, let us come closer, to Asia.
In South Korea it was recently exposed
that subsidies for farmers—paid directly
by the government have been going to
land owners who neither lived there nor
farmed. The degree of food self-support in
South Korea is currently about 25%. The
main reason for this is that the government
has not been promoting agriculture
but concentrating on developing
manufacturing industries for exports.

Many farmers in South Korea, who are
in fact landless tenants, face similar fates
as those in France and Europe. They are
killing themselves due to inability to repay
their debts. For instance, Lee Kyoung-hae
who killed himself while demonstrating
against the WTO in 2003 shouted that:
"one farmer’s death is much better than
ten farmers dying everyday." Through his
death, he wanted to raise awareness and
cause alarm about the farmers’ plight,
around the world.

A country closer to India is the Philippines.
The degree of food self-support in the

s

Little Jigar crying from hunger and pain

(Photo: Jin Ju, ALRC)

Philippines—winner of most food
importing country in the world—is
currently almost zero. The farmers harvest
cash crops such as banana or pineapple;
but these plantations are owned by multi-
national companies. Many of these farmers
remain landless agricultural labourers.

This illustrates the Philippine
government’s failure to implement
agrarian reform. Last July, the president of
the Philippines announced that the degree
of food self-support would be increased
by a special law—but little if any part of
that law, has been implemented so far.

These stories and concepts such as ‘food
sovereignty’ or ‘food self support” are
common topics today—although their
precise definitions remain somewhat hazy.
You may ask some day "why did I suffer
from hunger and malnutrition when I was
three years old?” Or you may not, if you
are still hungry; and hunger has become
so routine, that your body has by now
grown accustomed to its pangs.

Your country, India is one of the major
food exporting countries in the world and
together with China, Egypt, and Vietnam,
occupies one third of the total global rice
exports. About 70% of it population is
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engaged in the agricultural industry. Many
farmers are either small scale farmers or
landless agricultural labourers including
your father and grandfather. And this fact
is likely to be repeated for generations.

No one in the Mushahar community of
Anei village—from where you come, has
enjoyed land for agriculture. The fifty
families in the community barely manage

to obtain sufficient food in winter.

Your grandfather, father and mother
work in the fields whose owner is from
the upper caste community in the village.
All your family members are engaged in
that paddy field during harvest season.
In return, your family gets about 2.5 kg of
rice a day. Most of the landless agricultural
labourers in the Mushahar community get
25% of the output from the field. This has
not been improved for decades.

For the entire family, your grandmother
and mother cook rice twice a day. Rarely,
do you get vegetables with your rice;
usually it is rice with salt. When your
father has no work in the field, he works as
a carpet weaver in a neighbouring village,
but this work is not frequent either.

Most of the Mushahars in your community
have nothing different. Only 1 in 5
Mushahar families have a ration card—
issued to the poorest of the poor—by the
Public Food Distribution System (PDS).

Mushahars hardly have ten rupees in their
pockets. They get grains in exchange for
working in the fields. The meagre cash
earned from any other work done goes
to the PDS shop or market to buy food
for the family. Jigar, I wonder how the
government calculates the annual income
of one family in the Mushahar community,
to make a judgement for issuing PDS card.

When ‘Mushahars’ with ration cards
go to buy rations at the shop assigned
by the PDS, they are only permitted to
visit the shop on one or two days in a
month. So they have to buy rice and
wheat for the whole month, based at total
cost. Frequently, some ‘Mushahars’ are
forced by the shopkeeper to sign on the

ration card without purchasing anything
from the shop. Eventually, the grain not
collected by the card holders finds its way
to the black market and enhanced profit to
the shopkeeper. Ironically, the government
calls the shop "fair price shop".

Thus, it is little wonder you suffered
from malnourishment. In addition, when
you got sick, no one from the village
Anganwari Centre (in charge of the care
of children under six years and pregnant
women by providing foods and vaccine
for immunisation) came to check your

nutrition and physical condition.

As you can guess, your parents could not
afford to take you to the private hospital
that is so costly. It was a long, long way
to take you to the hospital to get medical
treatment, as I said. It was not easy to get a
vehicle to take you to the Primary Health
Centre (PHC). The driver refused to take
you and your parents simply because
your family belonged to the Mushahar
Community.

Some people in your country are very
proud of the intelligent medical doctors,
high quality medicines at cheap prices and
health insurance. However, when we took
you to the PHC and the Varanasi District
Hospital, doctors, nurses and sufficient
medicines were hard to come by. All we
found were unhygienic facilities at the
hospital.

However, a few days later, the district
hospital officers changed the bed sheets
and old lights—not for you, but as
preparation for the Chief Minister’s visit.
Incidentally, you were diagnosed has
suffering from grade IV malnutrition and
weighed only 4 kg—several days after the
medical check up.

Why do I keep calling you a "Mushahar'
and what is wrong with that? No doubt
you will soon discover—that Mushahars
are not given land for agriculture, don’t
have proper jobs, are not allowed to go
to the ration shop when they want, are
refused to be taken in a vehicle and so on.

Your grandfather once told me that the

members of the upper caste community
in the village have not permitted the
Mushahars to own agricultural lands
for generations. It must be remembered
that Mushahars are Dalits or belong to
the Scheduled Castes (SC; known also as
'Untouchables'),

The land in the village is the most
important asset for upper caste persons to
preserve their economic power, control the
labour force and augment their political
power. The rule of discrimination based
on caste can be more easily found when
government policies are put into practice.
Eventually, discrimination, corruption and
starvation reproduce one after another in

your country.

People seem to be very sensitive to the
practice of caste discrimination against
Mushahars; to a point that they are
indifferent even to a dying child’s plight.

Immediately after your hunger story
was exposed, the local government
officials and medical officers visited your
community and promised to provide land,
medical services, and ration cards to every
Mushahar as soon as possible. It seems
they were more intent on escaping blame
for neglecting their responsibilities than
anything else.

However, no one has been punished for
corruption or neglecting his duty as a
public servant. Until I left your village,
I had not heard that land for agriculture
was distributed to all Mushahar families.
Government officials only continued to
make empty promises.

Lovely Jigar, I remember your grandfather
saying: "If we had proper land for
agriculture, you would see something
new in the land next year." The next year
has already come. I really want to see the
day when all Mushahars are given what is
rightfully theirs. If not, all the global issues
are meaningless for the hungry as of now.

Sincerely,

Your Korean Friend
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Bangladesh

Why Bangladeshi’s Fear Elections

Rater Zonaki

he Election Commission of
TBangladesh announced on November
2 that general elections would be held on
December 18. Yet many people remain
sceptical. Others question the credibility
of the election and the possibility of
qualitative change in the political, civil

and judicial leadership.

Why are Bangladeshis afraid prior to a
general election? It is not that the country
is facing the heat of the global financial
crisis. There is something more worrisome

than economic breakdown.

First, the current military-controlled
government’s takeover of the country
was not constitutional. Second, the
government has exercised authority
randomly, undermining various
institutions for which the nation will have
to suffer for decades. People believe that
if the next government fails to address
these issues on a priority basis, there will

be even more problems.

The government has repeatedly held
off elections while keeping the state of
emergency alive, wanting to continue it
until power is handed over to an elected
government. The current government,
immediately after coming to power,
pledged there would be a “level playing
field” for all. This, however, has not been

the case.

Political parties like the Bangladesh
Nationalist Party say that the field is far
from level. The political parties do their
best to put pressure on the government,
but under the state of emergency with

all fundamental rights suspended,
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The rule of law in shreds: Bangladeshi policemen pommel a helpless victim.
(Photo: Ashrafuzzaman, AHRC)

how can the people freely choose their

representatives in an election?

Military intelligence agents have
handpicked candidates to contest the
elections. Their candidates will ensure that
no charges are brought against the current

leaders of the military-controlled regime.

At the same time, policymakers of
the current government, including
the armed forces, are pressuring and
negotiating with political groups not to
hold the current government liable and
accountable for their misdeeds, if they are

voted into power.

Another concern is the Chief Election
Commissioner’s recently announced
guidelines for the media. These guidelines
restrict publishing or broadcasting
“unofficial results” of the election until

the Commission announces its results.

The Election Commission’s explanation is

that unofficial results create confusion.

Instead of addressing issues that would
make the vote-counting system more
legitimate and transparent in the presence
of representatives of the contestants, the
Election Commission has instead sought

to impose restrictions on the media.

During the country’s previous four
general elections, the media never
faced such restrictions. By immediately
publishing the “unofficial” results, the
media narrowed the space for vested
interest groups to manipulate the election
results. Besides, in many countries,
publishing unofficial results serves as a

check of the official results.

Restrictions on the media also raise
serious questions as to the possibility of

a coup during the election. There are a
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Bangladesh

number of reasons to suspect such a coup

may be planned.

First, since the state of emergency
was imposed in January last year, the
armed forces have taken over almost all
institutions in the country. They are even
preparing the country's voter lists for the

elections.

Second, a retired brigadier general
has been appointed as the election
commissioner; he is nothing more than a

representative of the military.

Third, the armed forces are defined as
the "force for maintaining law and order”
under the emergency laws imposed by
the current government. The armed forces
will remain deployed across the country
as a “strike force” during the elections,

with the state of emergency still in effect.

Fourth, the armed forces are interfering
with the activities of the judiciary at all
levels. It has been alleged that they even
dictate the verdicts to judges in cases of
alleged corruption, telling them who to
convict or acquit. Army officers have been
found selecting cases and the Supreme
Court dictating which bench should hear

cases concerning constitutional matters.

Fifth, officers of the armed forces have
been appointed to high-ranking civil
positions, which include diplomatic
services such as ambassadors and high
commissioners, autonomous bodies and
sports organizations. They are also found
occupying positions in organizations that
look into corruption issues, under the

name of a "task force.”

Sixth, the Election Commission recently

apologized in public for its role in

creating factions within political parties
and inviting their preferred groups to a
“dialogue” in an effort to manipulate the

parties.

The government is demanding immunity
from political groups in exchange for
power, sending a strong message to
the people that Bangladesh is going
to experience a “selection” of its next

leadership, in the name of an "election."

An unconstitutional government, which
has violated all norms, standards and
laws of the land in its exercise of power,
can hardly be trusted to hold a free and

fair election.

The Bangladeshi people have full reason
to fear that after the general election on
December 18, not much will change in the

current political landscape.

as follows:

part of the government”.

household goods and give the money to our bosses?”

bribes. He is now being asked for more money—for each day he is in custody.

courts have no way to impose their orders except through the police themselves.

as described by the family facing this unfortunate situation.

A Quandary For Prisoners

A man under arrest at one of the police stations in Bangladesh was posed with a riddle by the Officer-in-Charge of the station

“When arresting officers bring you (the arrested person) to the police station our superior officers expect that we will collect
money from you and that we will give it to them. Now if you do not give the money do you expect me to sell my cattle or my

This was the unfortunate experience of F.M. Abdur Razzak who is detained at the Paikgachaa Police Station. And this is the
problem that the arrested person—in this case, a man arrested on fabricated charges—has been asked to solve. He had
been detained at the police station for several days and by now his family has spent almost Taka 50,500 (around US$ 750) in

The family’s problem is this: If the money for the day is not paid, their loved one (the arrestee) faces the threat of being
tortured. But how can they afford such large sums of money? This is the quandary arrested persons and their families face.

Inquiry into this issue has revealed that there is hardly anything that the lawyers can do under these circumstances. Even if
by some chance the courts happen to make some favourable intervention that too is likely to be ignored by the police. The

Inquiries made through the lawyers, also reveal that the practice of the use of arrest as a money spinner is very common in
Bangladesh. The type of argument that is used to convince people to pay seems also to be more or less along the same lines

“Unless the government firmly intervenes on behalf of an individual, there is hardly any way out”, said Basil Fernando of
AHRC. “On the other hand, changing these circumstances altogether, in favour of everyone will require political will on the
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‘My Children And | Live In Hiding;
The Authorities Are Trying To
Deny Us Justice’

Shyamali Puvimanasinghe

urangi Sandamali Padmini Peiris is the
S wife of Sugath Nishantha Fernando who
was assassinated on September20 in broad
daylight by two unidentified gunmen. His
family believes the gunmen were working on
the instructions of policemen against whom
M. Fernando had filed a complaint leading
to a bribery case and a fundamental rights

case relating to torture.

On June 26 he started receiving death threats
demanding that he withdraw the cases filed.
The family, made immediate complaints to
the Inspector General of Police, the Human
Rights Commission and the National Police
Commission. He also took the precaution of

going into hiding.

However after awhile when Mr. Fernando
reappeared, and went to live with his family
again, he was killed. The wife and children
told the magistrate at the inquest inquiry
that they had suffered harassment over a
long period of time at the hands of policemen

including senior police officers.

The family said they only suspect these police
officers. However, to date no police officers
have been arrested and most of them are
still working in the same area, some holding

important positions.

On November 12, 2007 a large number of
policemen had entered Mr. Fernando’s house
and beat up the whole family demanding that

they do not go to court to give evidence.

The wife who was an important witness was
beaten more severely and suffered serious
injuries. As complaints were made, inquiries
were conducted about this matter. Under the
CAT Act, No. 22 of 1994, torture, cruel and
other inhuman treatment and punishment is

recognised as a crime.

However, the Attorney General’s Department
has not taken action to prosecute the
perpetrators of torture. Instead, a few weeks
ago some minor charges have been filed in the
Magistrate’s Court against some policemen

for the intimidation of witnesses.

Many of the officers mentioned in the assault
have not been included in the list of accused.
The family fears that some ploy has been used
to exculpate the police officers while giving
some appearance that some actions have been

taken.

The newspapers reported that the Deputy
Inspector General of Police for the Negombo
area has been called by the National Police

Commission to question as to why no action

has been taken to transfer the police officers
in the area when such serious charges are
levelled against them. However, there is no

indication to show that this is being done.

In this interview to the AHRC Mr.
Fernando’s widow explains the plight of
her children and herself in trying to live in
hiding in order to avoid being killed by the
policemen who murdered her husband.

* ¥ ¥

AHRC: Tell me about your children?

SSPP: I have two children. My daughter
Dilukshi is 16; my son Anjana is 11. They

were studying at schools in Negombo.

AHRC: What events led you to come here

(undisclosed place far away from Negombo)?

SSPP: After the funeral of my husband,
I gave a statement in court. In it, I gave
the names of all the police officers I
suspected to be involved in my husband’s
killing. I am the main witness in almost
all the court cases filed by us, up to now.
In the bribery case, he had already given
his statement and my statement was due
to be recorded when they (the police)
came to our home and demanded that I

refrain from giving evidence. It was then
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that they tortured all of us. Actually they
tortured me more than my husband; this
is also according to the medical reports.
My nose was fractured and I was told a
case against the police could be filed for

my torture.

[She shows several official documents
and photographs pertaining to her
injuries; she says that 6 policemen
surrounded her; one hit her on the face
with his gun; the others pushed her to
the ground and assaulted and kicked her
viciously. She was then hospitalised; and
chained to the bed after the magistrate

remanded her.]

I accompanied my husband everywhere
he went—especially after the police
torture incident. But from Friday
morning he told me not to. On Saturday
morning I even walked up to the vehicle,
but he left with our son. Maybe they (the
police) thought I was in the vehicle and

wanted to eliminate me also.

The main reason for the torture was the
delay by the bribery commission to file
the case against the police. This is what
a lawyer friend told me. Yesterday a
case has been filed in the magistrate’s
court regarding the torture. Earlier when
both Sugath and I visited the bribery
commission we were told that our
injuries warranted a High Court case and
our lawyers also agreed. Now after all
this time, only a case in the lower court
has been filed. The incident occurred
last November. But the filing of the case
has been delayed until yesterday though

there was ample evidence.

AHRGC: So do you think the filing of the case

was intentionally delayed?

SSPP: Yes.

AHRC: Why do you think so?

SSPP: It is obvious. We had implicated
senior police officials in our torture case
including SSPs, HQI and IPs. They were
angry and frowned at us when they saw
us on the road. Also, there had always
been traffic policemen on their bikes; but
a few days before the shooting of my
husband, the cops and their bikes were

missing from the vicinity.

At the time we did not take much notice,
but now we know why. According to
my son (eye-witness to the shooting
incident) the killers came on a motor
bicycle wearing no helmets. They seemed

so confident, they won’t be recognised.

AHRC: After the funeral, did you return to

your home in Negombo?

SSPP: The funeral was held in that house

and thereafter we remained there.

AHRC: Did you face any threats?

SSPP: On the day, my husband was
killed; the bribery official investigating
our case visited the mortuary and told
me that now my life was also in danger.
Hence, I should leave the area. This
officer had previously also received
threats. Thereafter several suspicious
incidents occurred that led us to go into

hiding.

AHRC: Can you detail these suspicious

incidents?

SSPP: When my father was returning
home, he noticed two motor bicycles
following him. My younger sister also
suspected being followed and did not
like us living in that area. Then a human
rights activist assisted us to find alternate
places to live until we arrived at our

present place of abode.

Even thereafter my younger sister said
two unknown persons on motor bicycles
followed her and were seen loitering
around. My father also said two men,
with their faces masked, followed him. I
believe that this is because our relatives
lived around the same area and maybe
they (the police) suspected that we were
hiding in one of their houses. They were

looking for us.

AHRC: From when are you in hiding?

SSPP: My husband was shot to death on
September 20; since about September 25
my children and I have been hiding in
different places. We have been changing

places.

I now feel that even my children’s

lives are in danger. Yesterday a reliable
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source telephoned me again. He said
the Negombo police were searching for
me. He advised me not to reveal my
whereabouts to anyone; nor step outside
my house. The bribery case is fixed in
court for December 1, but he told me not
to attend court unless I had sufficient

security.

AHRC: Why do you feel that your children

are in danger?

SSPP: If they (the police) wanted to
shoot someone, they should have killed
me. I was in the forefront and the main
witness in all the cases filed except the
fundamental rights case—which was
filed in my husband’s name. They might
have killed him to prevent me from
testifying. They said they will kill me.
This is when they came to our home
and tortured me. My son witnessed my
husband being shot and I worry for his

life; as well as that of my daughter’s.

AHRC: Since the incident, have your

children resumed their schooling?

SSPP: No. they have not gone to school

one single day.

AHRGC: So how is this affecting them?

SSPP: Of course they are not taking it
well. They do not like to stay away from
school. My son was so happy that he
had been chosen for the school band on
the 19th. The next day, he saw his father
being killed. Now both children are
adamant to return to school. They want
to take their school exams—especially
my daughter who is due to sit for her

O/L examination at the end of this year. I

“. . . They might have
killed him to prevent
me from testifying.
They said they will kill
me. This is when they

came to our home and

tortured me...”

see her looking through her school books
and she says she will take her exams,
but I don’t think she will fare well under

these circumstances.

Soon after the incident (killing) my son
fainted often when he remembered what
happened. Later, after coming here, he is

much better.

After leaving our home but before
coming here, we were separated. While
we were in a convent, my son was in
another place. We visited him during
the day, but he cried every night. That
is why we came here. Now he snuggles
next to me and falls asleep. None of us
like to return to our home in Dalupatha
(Negombo). As a family we were very
close and we were always together.
I have still not thought about their
schooling but the children keep in touch

with their friends via telephone.

With the filing of the case yesterday, the
danger to their lives has increased. Even
the Derana TV reporter who reported our
case had received a threatening phone
call. He has filed a police complaint. Now

the bribery commission has said that at

least 4 more court cases could be brought
against the police regarding the torture
and assault on my husband, two children

and myself.

AHRC: How do you feel to have left your

hometown?

SSPP: Dalupatha is my birthplace. It
has been about 8 years since we built
and moved into our own home. Many
of our relatives also live in the village.
So it is very difficult for us to leave.
However now I do not wish to return to
my Dalupatha home. There will always
be threats. But mostly, we cannot face the

bitter memories of what happened.

AHRC: What about your economic

situation?

SSPP: I have to depend on help of
others. My husband had a heavy vehicle
(cantor) which he hired out. He also had
a three-wheeler. Both these vehicles had
been purchased on lease and several
installments still remain to be paid. I told
my sister (whose husband is working
overseas) to pay the balance installments,

sell the vehicle and give us any balance.

Whatever money received will be
deposited in the bank accounts of my
children. The house will be written to my
son. Actually we had planned to give the
house to our daughter and build another

house for our son, but that was not to be.

[Her phone rings: later she explains it
was a relative who was worried after
hearing over 2 TV channels that a case
had been filed in court. The relative was

worried whether the family was once
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again in jeopardy]

AHRC: What are your hopes for the future?

SSPP: First, I want to solve the problem
of my children’s schooling. Thereafter I
want to complete all the legal cases we

began.

AHRC: Are you certain about pursuing your

legal cases?

SSPP: Yes. I am certain. Sugath was a
person who has not harmed anyone
during his lifetime. He has not assaulted,
hurt, killed, or defrauded anyone. He did
not owe anyone anything. It is indeed a
shame that such a person is killed. He
went to court for the injustice caused to
him. He did not seek to do anything else
but took legal action. So I shall pursue all
these legal cases; I will finish the journey
towards justice we began together. If
it means that I too will be killed, that
cannot be helped. I will pursue to the

end.

I prefer that my two children remain
with me; this will be a great consolation
to me. But if this is not possible, they
could be boarded somewhere to pursue
their education. But I have not thought
about their education yet. A friend
promised to look into this matter soon
but the children are still in danger—
especially after the case was filed in court

yesterday.

AHRC: Is there any other action you intend

to take regarding the injustice caused to you?

SSPP: I will look around and take every

action that can be taken.

Right now what I want is for a proper
investigation to be conducted into killing
of my husband. I have heard that a
senior police official in Negombo (who
is implicated in the Supreme Court case)
has connections to drug lords and the
underworld. People have told me that
this senior policeman in Negombo was
responsible for the release of a terrorist
suspect after obtaining a bribe of Rs.
5,000,000 and another inspector of police
who assisted him is also implicated in
our case. That is the reason the case is
being suppressed. These policemen are
also known to obtain bribes from those

who illegally mine sand.

AHRC: If you are called again to make

statements or give evidence will you do it?

SSPP: Yes. I gave the names of these
policemen to the magistrate. I requested
the magistrate to provide security for
my family until the 7th day alms giving,
but the police did not carryout the
magistrate’s order. I was asked the names
of the suspects and I gave them—from
the SSP to the policemen, I afforded the

names of all those I suspected.

AHRC: Do you think you will receive

justice?

“ ..Sugath was a person
who has not harmed
anyone during his
lifetime. ... It is indeed

a shame that such a

personis killed...”

SSPP: I will try my utmost to obtain

justice. I will pursue to the end.

AHRC: Why do you think this happened to

you and your family?

SSPP: Because we filed a court case
against the police for bribery. At first we
did not want to; but later we did and we
were summoned to court. At the time,
a local government minister told my
husband not to pursue the case. He did
not threaten us but requested us not to.
We agreed but attended court. In March

Sugath’s evidence was recorded.

AHRGC: Tell me about the fabricated charges

filed against you by the police?

SSPP: From the time we complained
to the bribery commission, to the time
the case was filed and after, we were
harassed by the police. The complaint
was lodged in 2004. Thereafter several
fabricated cases were filed against
Sugath. It was when he went to make
statements regarding these complaints
that there was a confrontation with the

SSP.

The SSP wanted us to settle the cases
but we insisted that our statements
be recorded. It was then, Sugath was
arrested on the roadside, allegedly for
‘obstructing duty’—this was the first
case. He was arrested and remanded
for the very first time. They also filed
a case against me because I insisted on
accompanying him to the police station.
But this time they did not assault us;
they also wanted to remand me but the
lawyer fought on my behalf mentioning

the fate of my two children.
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The second time the police came to our
home and severely assaulted us. But
despite that I was seriously injured;
the magistrate visited the hospital and

placed me in remand.

I remember the first time Sugath was
remanded; a local government official’s
golaya (minion) came to me and said his
boss had received word that the SSP had
contracted a notorious gangster ‘Feroze’
inside prison to attack and kill Sugath.
But the official had intervened and told
the gangster not to do so because Sugath
was his friend. Then an acquaintance had
called another gangster in prison called
‘Tinker” who had also involved in many
killings and this person had told gangster
‘Feroze’ not to harm Sugath intimating
he belonged to Tinker’s gang. It was only

then Sugath was safe.

AHRC: Do you think the work of human

rights organisations is important; if so why?

SSPP: If there were no such organisations,
people like us would be rendered
helpless. At least now because of them,
we can pursue seeking justice through
the legal process. Otherwise we too might
face death. We did not know them, until
they came in search of us. Thus, I believe
they should publicise their services
more—maybe via an advertisement or
two—so that others in our position will

also know how to find them.

When Sugath was alive, he informed the
office whenever he heard of a human
rights violation over television news for
example. These activities should increase.
Otherwise some people may, after their

cases are filed, agree to a settlement to

u

14

us in our pursuit. ..

. . . | will never stop pursuing the court cases. | will also

never forgive those who killed my husband. So please help

withdraw their cases under pressure. It
is important to raise awareness among
people of the importance of pursuing
their cases without giving in. The main

problem however, is court delay.

AHRC: So what is your opinion about these

court delays?

SSPP: This is a big problem. For instance,
I was assaulted on November 12. My
husband was remanded for three months
and released on bail on February 12. The
case was postponed to June 3 and on
this day the lawyer argued and obtained
a postponement to September 3. On
September 2 the lawyer had gone to the
Appeal Court requesting another judge
to hear the case but the request had been
denied. On September 3 the lawyer was
absent and the case was postponed to

December 1.

Meanwhile on September 20 my husband
was killed. Court delay is the greatest
shame in Sri Lanka. And this is the
main reason witnesses get killed. [Adds
Daughter Dilukshi: “maybe the reason for
the postponement was to kill my father”].

Since they (the police) were aware that it
was my husband who attended to matters
pertaining to the case, they might have
thought, his elimination would induce

me to withdraw the cases against them.

The other big problem is lawyers. One

or two lawyers do their work properly.
But the other lawyers in Negombo are
useless. In his first case, my husband
could not find a lawyer to appear for
him. One lawyer told Sugath that he did
not appear for cases against the police
but volunteered to recommend another
who was willing. That lawyer did not
speak more than two or three words on

behalf of his client.

Then 3 lawyers from Colombo had to
come and obtain bail for my husband.
They (lawyers) should be whacked for
what they do to their clients. I have
seen them take money from the accused
persons and then say “settle your case
or you will go to prison”. Sometimes the
suspects might be innocent, but they
don’t care. They work in collusion with
the police. Some lawyers are even afraid

of the police.

AHRC: How do you know all this?

SSPP: I have been going to court for
some time. I have seen these incidents

with my own eyes.

AHRC: Do you have anything more to say?

SSPP: I will never stop pursuing the court
cases. I will also never forgive those who
killed my husband. So please help us in
our pursuit. I also thank AHRC for all the
help you have given us. May goodness be

with you always (pin-wewa).
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Lawyers Persecuted For
Practising Profession

Basil Fernando

he attacks on Sri Lankan lawyers are
Tcontinuing. Yet there have been no
arrests or even significant investigations
into the grenade attack on the house
of senior lawyer ]J.C. Weliamuna, the
threatening letter by a group called
Mahason Balakaya, or Battalion of the
Ghosts of Death, or the humiliation of a
lawyer at a police station because of his

profession.

This week a Ministry of Defence website
published a report in which a group of
lawyers were referred to as “traitors” for
filing fundamental rights applications
before the Supreme Court on behalf of
alleged members of the Liberation Tigers
of Tamil Eelam (LTTE).

Courts are supposed to serve everyone
and lawyers can defend anyone, including
the devil himself. Lawyers defend
murderers, rapists, politicians facing
corruption charges and torturers. In the
International Criminal Court people are
tried for mass murder, war crimes and
crimes against humanity, yet they are all

entitled to defence attorneys.

When Adolf Hitler’s collaborators were
charged at Nuremburg they had the right
to legal representation. A conspirator
in the 9/11 tragedy was brought to trial

in the United States and represented

by U.S. lawyers. Legal firms have come

A colleague embraces human rights lawyer and Transparency Internationals Sri
forward to defend prisoners held at the  Lanka Director J.C. Weliamuna, whose home came under a hand grenade attack.

Guantanamo Bay detention camp. (Photo:.www.daylife.com)

Vol.18 No.4 Oct-Dec 2008 LA



Candidates contesting the recent U.S.
presidential election had promised
to close down Guantanamo Bay and
bring the prisoners to the United States,
even amid objections from opponents
who argue that this would give alleged
terrorists the same legal rights as those
enjoyed by Americans. President-elect
Barack Obama has indicated this will be

one of his top priorities.

In Sri Lanka, officers from the armed
forces who plotted a coup in 1962 to
overthrow the elected government were
given full legal rights, beginning with
their arrest till their appeals at the Privy

Council.

Leaders of the People's Liberation Front
(JVP—Janatha Vimukthi Peramuna)
indicted for the 1971 rebellion did not
have as many rights as the coup leaders,
as their case was tried not before a court
but before a special commission. However,
their lawyers were allowed to appear,
and the eminent Queen’s Counsel S.
Nadesan, prominent lawyer Bala Tampoe,
and many other lawyers appeared for the

alleged insurgents.

Until the 1980s lawyers represented
LTTE members and other Tamil
militants brought to trial before High
Courts, including the Tamil leader S.
Yogachandran, known as Kuttimuni,
in 1982-83. The list of such cases would

cover many pages.

When the United National Party (UNP)
charged the current president, Mahinda
Rajapaksa, and others from the Sri Lanka
Freedom Party (SLFP) for allegedly trying
to overthrow the government in the 1980s,
they were represented by lawyers. When
the government of J.R. Jayewardene
charged actor Vijaya Kumaratunga

of being a Naxalite in 1982, lawyers

represented him too.

These facts expose the absurdity of trying
to raise propaganda against lawyers for
representing their clients, whoever they
may be. Ironically, the Defence Ministry
report and the threatening letter by the
Mahason Balakaya group are identical in

their message and content.

To attack a lawyer for his professional
work is to attack the legal profession as a
whole. Expecting a lawyer not to appear
for a terrorist is like asking a surgeon
not to operate on a terrorist who needs

medical care.

An attack on lawyers is an attack on the
Bar Association of Sri Lanka. In a recent
resolution following the throwing of two
grenades into a lawyer’s house, the Bar
Association passed a lengthy resolution
vowing serious retaliation against any

further attacks.

Since the Defence Ministry report
constitutes an attack against lawyers, how
will the Bar Association retaliate? Some
leaders of the association are known to be
close to the regime in power. The lawyers
must decide whether they will defend this
uncivilized act by the regime or whether
the association will defend the lawyers

concerned.

Of course, these days it is difficult
to judge what an official website is,
what an official report is and what an
official comment by the government

is. The Defence Ministry website is not

a government gazette. If it were, the
government could be taken to task, as was
done recently when an attempt was made
to extend the retirement age of some
government officers, which the Supreme
Court threatened to annul. However,
government websites are used as private
media channels where people can publish

whatever they like.

It is a problem however if such
publications threaten people’s lives. When
former President Chandrika Kumaratunga
made a televised comment against a UNP
Member of Parliament, the U.N. Human
Rights Committee held that the statement
constituted a threat to the person’s life
and a violation of his human rights. The
Defence Ministry publication threatens
the lives of individuals and lawyers
in general, and therefore constitutes a

criminal act.

There is nothing to stop a government if
it wants to be barbaric. Some tribes have
allowed the bodies of their enemies to
be cannibalized, pushing enmity to the
extreme. The Sri Lankan government is

using a similar type of psychology.

Obviously the target is not just terrorists
but society as a whole. Today, more than
at any other time in Sri Lanka’s history,
the state is terrorizing the middle class

through various publicity stunts.

The Defence Ministry publication and
the Mahason Balakaya letter foreshadow
more terrible things to come. Those who

ignore such signals do so at their peril.
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The Wretched Of The Wanni

T'he situation is indeed a shift from the frying pan to the fire; more
aptly from the fighting to the food shortages, starvation and
flooding, to total and utter frustration. This is the plight of people in
Northern Sri Lanka.

They have lived amidst one of the most prolonged and ferocious armed
conlflicts for the past 25 years—with its escalations and ceasefires; fleeting
hopes of peace and frustrations of renewed conflict. Sliding into yet
another war with its all too familiar consequences of displacement, death
and disappearances must indeed be a terrible calamity.

Only a few years ago they were afforded a brief respite from the
horrors of wars. This was in the aftermath of the Norwegian brokered
peace accord entered into, in February 2002; between the Sri Lankan
government and the LTTE (Liberation Tigers of Tamil Eelam).

But now they are back in the throws of one of the fiercest phases of this
war. The government forces are on an all out onslaught to capture Tiger
strongholds in the Wanni and beyond; The Tigers are fighting back, with
all their might. Caught in-between are an estimated 230,000 to 300,000
internally displaced, innocent and vulnerable people, according to the
latest figures from UN and other international agencies.

As the fighting approaches their doorsteps people are being forced to flee
their homes. Some have found temporary shelter in schools, churches
and other buildings. Many are living on roadsides, under trees and open
fields. There is a desperate need for food, medicine, sanitation facilities
and shelter.

The innocent and vulnerable are truly trapped between the devil and the
deep blue sea. On one hand the Tigers have upped forced recruitment
and prevent people from moving to safer areas. The backbone of any
guerrilla movement is the people—amidst whom they hide and fight.
Now they use civilians as a ‘buffer’, as human shields.

For those who escaped, life is a continuing agony. Because They had
lived with the Tigers, they are treated with suspicion. Reportedly, around
700 people who fled the Wanni continue to be confined to camps in
adjoining Mannar district since March 2008. More recent arrivals are
detained in Vavuniya and Jaffna. They fear the real possibility of being
arbitrarily arrested, detained and even tortured due to their previous
place of abode.

In September, the government ordered UN agencies and International
NGOs to vacate the Wanni, citing security concerns. These groups had
acted as a life line to those thousands displaced, provided vital food,
medicine and shelter. People were seen begging them to stay behind
fearing the consequences of their departure.

However the groups insist, they have ample experience working in zones
of conflict, such as Somalia, Iraq and the Congo. The more plausible
reason, it is believed, is that the absence of outside monitors will enable

the government to conduct its war unhampered by humanitarian and
human rights concerns.

November to January is the monsoon period in the northeast of Sri
Lanka. This year, on top, a cyclone swept through the region, wreaking
destruction and massive flooding in its wake. An estimated 80,000 had
to be relocated; but government restrictions have prevented emergency
relief such as food and shelter material from reaching those worst
affected.

Currently, 95% of the displaced do not have proper toilet facilities.
An estimated 5,230 temporary latrines are required; but government
blockade of cement has hindered the construction of toilets as well as
much needed shelter. Having ordered the international agencies out, the
government has taken upon its shoulders, the responsibility of providing
for the population. According to UN and other international NGOs, the
government clearly lacks this capacity.

Additionally, the Catholic Bishops of Jaffna and Mannar have
desperately made pleas to the government to stop aerial bombing,
shelling and gun ship firing at indiscriminate targets, causing untold
injury and traumatising civilians.

Repeated requests have also been made to lift the September order
barring humanitarian agencies from the Wanni conflict area so that
immediate assistance (food, medicine and shelter) could be provided to
displaced people. The Anglican Bishop of Colombo has suggested the
involvement of an inter-religious body if international agencies cannot
be involved.

Yet all these requests seem to bounce off indifferent ears. Instead, the
government insists this is a war to liberate the people. The Tigers claim
they are fighting for a homeland—also for the people. Eventually, the
people are left with only perpetual misery devoid of even the basics of
human dignity and respect.

Alas, without the requisite political will, or international outcry, it is
indeed difficult to envisage tangible change in the lives of the wretched

people of the Wanni.

Shyamali Puvimanasinghe
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